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ACCORD AND SATISFACTION. See Interest and Usury, 5. 


ACTION. See Attorney and Client, 11. 
ADJOURNMENT. See Courts, 1. 
ADMINISTRATORS AND EXECUTORS. 


1. Counsel in suit by executrix are not her agents to receive pro- 
posals of settlement otherwise than in cash, or notice of a de- 
mand against testator’s estate in favor of defendant to suit, 
such demand not being pleaded; nor can the executrix be 
affected by conversations between that defendant and his 
counsel, or between two sets of counsel, in respect to exist- 
ence of demand, a desire to settle, or a purpose to enforce it. 
McIntyre, ex’, vs. Meldrim, 58. 

2. Distress warrant not dismissed because sued out by one of two 
executors, especially where contract of rent was made with 
him alone. Carter os. Walters, ex’r, 164. 

3. Survivor may call representative of deceased co-executor to ac- 
count, as well for devastavit by deceased as for assets remain- 
ing in specie. Douglass vs, Murray, ea’r, et al., 369. 

. Representative of deceased co-executor having accounted with 
survivor, without fraud or colluSion, general legatees bound. 
Ibid. 

5. Sale may be for cash or credit, but interests of estate, creditors 
and heirs considered. Spence et al. vs. Dasher, ord., for use, 
430. 

6. Presumption of law, none, that it is to the interest of estate 
consisting partly of land, to be wound up in twelve months. 
Ibid. 

7. Discretion abused in extending credit, whether or not, question 
for jury. Ibid. 

8. Widow disqualified from taking administration, may neverthe- 
less name person qualified. Headman os. Rose ét al., 458. 
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9. Limitations, statute does not run against estate from death 
decedent until grant of permanent letters. Scott vs. Atwell 
al., adm’rs, 764. 


10. Heirs, if of age, may distribute so far as they are concerned, 
and by agreement have consent decree informally rendered 
at chambers so as to bind themselves; yet it will not bind 
ereditor without notice and no party thereto. Long et al. vs. 
Mitchell, 769. 


11. Judgment creditors seeking in equity to subject property dis- 
tributed to heirs, whatever may be general rule as to setting 
out judgment, pleadings, etc., so as to develop character of 
debt as that of estate, yet where one of tie distributees is 
the executor against -vhom judgment was rendered, it is 
unnecessary. I did. 


ADVANCEMENT. 


1. Law and not the jury determines whether advancements shall be 
accounted for. Andrews et. al. vs. Hailiday et al., 263. 

2. Accounting, insufficient to bar, that intestate believed he had 
advanced distributees equally, if, in fact, he had not done so. 
I bia. 

3. Distributee releases co-distributee from aecountability for ad- 
vancemerts; whether with or without consideration, release 
operative as to all persons whose rights are not prejudiced by 
it. If, in pending case, it is set up to disadvantage of releasor, 
and she elects not to be bound by it, grounds of attack must 
be alleged in pleadings. did. 

. Absolute gift made as advancement, parties may subsequently 
re-settle terms of advancement so as to make it gift for life 
only. Harper vs. Parks, 705. 


ADVERTISEMENT. See Morigage, 7. 
ALIEN. See Husband and Wife, 9. 
ALIMONY. See Husband and Wife, 7. 


AMENDMENT. 


1. Direction of attachment amendable. Buchanan vs. Sterling, 
227. 

2. Representative cha acter of plaintiff inserted by amendment, 
statute of limitations bears no more upon action than it did 
before. Tift ve, Twas, ex’r, 267; Rutherford, ea’x, vs. Hobbs, 
243. 
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. Irregular judgment amendable. Tharpe vs. Crumpler, 273. 

. Answer of garnishee amendable. Burrus & Williams vs, Moore, 
405. 

. Omission of execution to describe defendants as makers and 
indorsers respectively, amendable, Powell vs. Perr, 417. 

. Attachment levied by proper officer, mistake in direction amend- 
able. Warren vs. Purtell, 428. 


. Bill of exceptions amendable so as to conform to record. 
Dupon et al. vs. MeLaren, adm'r, 470. 


. Irregularities in matters of appeal and appeal bonds not fatal, 
but amendable. Kimbrough et al. vs. Pitts, 496. 


. Claim affidavit is not amendable. Jdid. 


. Misnomers in pleading amendable instanter. Murphy et al. os. 
Peabody et al. , 522. 

. Execution, mistake in given names of defendants amendable on 
motion, without loss of entries on fi. fa. as means of prevent- 
ing dormancy of judgment. 7o0ss vs. Mims, adm’, 663. 


. Appeal from verdict uf jury to assess damages against Selma, 
R. & D. Railroad prescribed by charter; nevertheless general 
law in respect to amendment of uppeal bonds will be applied 
thereto. Selma R. & D. Railroad vs. Gammage, 604. 


. New parties cannot be introduced by amendment, except in 
cases expressly authorized by law. Jones et al. vs. Watson, 
679. 

. Attachment, declaration amendable even after judgment, by at- 
tachment papers of file. Kolb vs. Cheney, 688. 


. Suit in justice court in name of ‘‘ Reuben Atwell, James Atwell, 
agent, vs. John Scott;’ defendant confessed judgment and ap- 
pealed; no error in allowing amendment making the parties 
plaintiff James Atwell and John J. Polhill, administrators of 
Reuben Atwell, deceased. Scott vs. Atwell et al., adm’rs, 764 


APPEAL. 


1. Appointment of appraisers to view, survey and value improve- 
ments of realty, claimec as exempt, 1s but preliminary to ju- 
dicial action, and is not subject of app2al to superior court. 
Bangs vs. McLeod et al., 162. 

2. Administration applied for by widow, who prayed that if she 
could not be appointed by reason of disabilities, that letters 
be issued to another selected by her; no ground to dismiss 
appeal that person so selected was security on appeal bond. 
Headman vs. Rose et al., 458. 

8. Bond recites that appellant came within four days to enter ap- 
peal, date of attestation being left blank, appeal held in time. 
Kimbrough et al. vs. Pitis, 496. 
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4. Irregularities in matters of appeul and appeal bonds not fatal 
but amendable. J did. 

5. Intendant and commissioners being invested both with appoint- 
ing power and power of reviewing assessments on appeal, 
cannot appoint any of themselves assessors. Hawkins et ai. 
vs. Intendant ete. of Jonesboro, 527. 

. Justice court, appeal from, if parties are entitled to special jury 
from grand jury, right is waived by selecting, without objec- 
tion, jury from petit juries. Milledgeville Man. Co. vs. Ethe- 
ridge, 568. 

. Amendment of appeal bonds, general law in reference thereto 
applied, though appeal had under charter provision of rail- 
road. Selma R. & D. Railroad vs. Gammage, 604. 

8. Objection on ground that twenty days’ notice was not given 
pursuant to charter, not considered unless made as soon as 
party had opportunity. did 

. Papers deposited in clerk’s office within thirty days limited by 
charter, appellant not prejudiced by failure to mark ‘“‘ filed 
in office,” especially if objection be not taken at first opportu- 
nity. did. 


ARBITRAMENT AND AWARD. 


1. Exceptions which do not show that award was the result of 


fraud, accident or mistake, or was otherwise illegal, de- 
murrable. Black vs. Harper, 752. 

2. Exception that party procured award by false and fraudulent 
swearing, demurrable when evidence was conflicting. did. 

8. Exceptions should be sustained er overruled, or an issue be 
made up if questions of fact are involved. J did. 

4. New trial before arbitrators, court has no power to order. 
I bid. 


ARGUMENT OF COUNSEL. See Attorney and Client, 1, 3, 5, 7. 


ASSIGNMENT. See Contracts, 7, 19. 


ATTACHMENT. 

1. Pretended sale by debtor for purpose of avoiding creditors, 
attachment will lie under §3297 of Code. Haralson & Co. vs. 
Newton et al., 1638. 

2. Affidavit obviously meaning that defendant is indebted to plain- 
tiff, clerical omission of word és not vitiate. Buchanan vs. 
Sterling, 227. 

3. Direction of attachment amendable; where levy is by proper 
officer, proceeding not void. J did. 
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4. Levy by proper officer, mistake in direction amendable. War 
ren vs. Purtell, 428. 


5. Declaration which describes defendant as defendant in attach- 
ment, sets out note, and alleges that attachment has been 
issued thereon, concluding with prayer for process, omitting 
any further reference to attachment, mentioning no property 
whatever, is defective in substance, but amendable, even 
after judgment, by attachment papers of file and constituting 
part of record. Kolb vs. Cheney, 688. 


ATTORNEY AND CLIENT. 


1. Result unobjectionable, refusal to allow further argument no 
ground for ordering rehearing, though there was inequality 
in time for argument allowed respective counsel. arly & 
Lane et al. vs. Oliver & Norton et al., 11. 


. Counsel in suit by executrix are not her agents to receive pro- 
posals of settlement otherwise than in cash, or notice of a de- 
mand against testator’s estate in favor of the defendant to the 
suit, such demand not being pleaded; nor can executrix be 
affected by conversations between that defendant and his 
counsel, or between the two sets of counsel, in respect to the 
existence of the demand, a desire to settle, or a purpose to en- 
force it. McIntyre, ex’x, vs. Meldrim, 58. 


. Natural bias of relations, servants, etc., is matter for comment 
by counsel before jury, whether such witnesses be introduced 
by one side or the other. Central Railroad vs. Mitchell, 173. 


. Fees, when allowed as part of recovery. Northwestern Ins. Co. 
vs. Ross, adm’r, 199; Tift vs. Towns, ex’x, 237. 

. Interplead, after decree that defendants do, counsel for com- 
plainant is not entitled to be heard in argument et all, if he 
seeks no further relief. Andrews et al. vs. Halliday et al., 263. 

. Answer sworn to before notary public who is also an attorney 
at law, not made void by subsequent employment of attorney 
by garnishee, though he should afterwards charge and collect 
fee for preparing answer. Burrus & Williams vs. Movre, 405. 

. Latitude allowed counsel in argument; discretion as to not in- 
terfered with. Spence et al. vs. Dasher, ord., for use, 480. 

. Lien on suit for fees, counsel have, and may prosecute same in 
supreme court in name of client, without regard to his direc- 
tion to dismiss writ of error. Kimbrough et al. vs. Pitts, 496. 

. Parties to claim case, attorneys cannot be made in place of 
claimant. Ibid. 

. Demurrer submitted, absence of counsel of one of parties for 
balance of term on leave formally granted, no ground for 
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withholding judgment. National Bank of Aug. vs. Printup, 
Bros. & Co. et al., 570. 

11. Breach of promise of marriage, action for dies with person. 
Marriage as effectually kills it; therefore, after marriage coun- 
sel cannot prosecute such action for fees. Harris vs. Tison, 
629. 

12. Jurors incompetent if related to parties, equally incompetent 
when related to counsel whose conditional fees entitle them 
to part of recovery. Melson vs. Dickson, 682. 


AUDITOR. 


1. Report, no time fixed for filing, may be filed at any time before 
trial. If necessary, continuance granted to afford time for 
excepting. Green, ex’x, vs. Frank, 78. 

2. Fees, in case at law, to be paid by party cast; but taxing them 
equally against each party, not cause for new trial. J did. 


BANKRUPT. 


1. Levy under process from state court at time of filing petition, 
not disengaged by sale made by assignee undcr order to sell 
free from incumbrances, granted by register without notice, 
etc., to plaintiff in fi. fa. Fleming, guardian, vs. Butts, adm’, 
et al., 231. 

2. Homestead set apart by assignee and custody of property passed 
out of bankrupt court, wife can take valid homestead therein. 
Colquitt, gov., vs. Brown, 440. 

3. Exclusive jurisdiction of all matters and proceedings in, United 
States courts have. Dodd et al., assignees, vs. Middleton etal , 
635. 

4. Bill which shows that rights claimed accrued to complainants 
as assignees of bankrupt, is on its face such a proceeding, and 
when brought in state court will be dismissed for want of 
jurisdiction. did. 


BOND FOR TITLE. See Vendor and Purchaser, 1-3, 6, 7. 


BONDS. 


1. Sheriff’s bond, action on for failure to serve party; plaintiff and 
counsel need not examine papers to see that officer has per- 
formed duty, but may rely upon presumption that he has. [vey 
et al. vs. Colquitt, governor, for use, 309. 


2. Damage is loss sustained by failure to serve. bid. 


3. Judgment by ordinary against guardian prima facie evidence of 
indebtedness against sureties, but not conclusive. Weaver et 
al. vs. Thornton, ord., for use, 655. 
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. Voluntary bond in criminal case, forfeiture may be enforced by 


scire facias, though executed in New York. Smith, gov., s. 
Spencer et al., 702. 


. Execution need not be proved unless denied on oath. Jbdid. 
}. Office paper, bond became when delivered to clerk, and if lost, 


copy established instanter. Ibid, 


. Indictment recited in bond, and that in evidence found after 


date thereof, this court not control grant of new trial. did. 


. Clerk’s bond, action on for failure to take legal bond to dissolve 


garnishment, surety taken being defendant’s wife, plaintiff 
need not show that he made effort to enter judgment thereon 
and failed because bond was illegal. Spain et al. vs. Clements 
et al., 786. 


9. Ministerial, act of receiving and filing bond is, and clerk and 


10. 


sureties are liable for misfeasance where illegal bond is taken. 
I bid. 

Measure of damage is actual less plaintiff has sustained by dis- 
solution of garnishment, J did. 


BOUNDARY. See Vendor and Purchaser, 8; Ejectment, 6. 


BREACH OF PROMISE OF MARRIAGE. See Altorney and Oli- 


ent, 11. 


BUILDING AND LOAN ASSOCIATIONS. See Interest and Usury, 


7—9. 


CANAL. See Municipal Corporations, 7. 


CERTIORARI. 


: 


9 


~- 


Service none, no suit; having been thus, for want of service, no 
suit in certiorari for more than three months, there is nothing 
to he renewed within six months. Toole vs. Davenport & 
Smith, 160. 

Controversy wholly on matters of fact, and evidence conflicting 
case not one for final judgment on certiorari. Claton vs. Ga- 
ney , 331; Cherokee Lodye vs. White, 742. 


3. Answer of justice untraversed, alone considered by superior 


court, no motion being made for further return. Warren vs. 
Wilson & Creekmur, 372. 


4. Fraud or no fraud sole issue, and evidence, though conflicting, 


authorized finding, affirmance by superior court not inter- 
fered with. did. 


5. Answer, none by county judge, proper to state to counsel for 


defendant in certiorari that unless waived case’would be con, 
tinued. Turk vs. Cook, 681. 





808 INDEX. 


6. Justice court, claim case in; unless it, appears that plaintiff in 
Ji. fa. was claiming interest, the principal being $50.00, or 
that the property claimed was worth more than $50.00, 
remedy by certiorari upheld. Cherokee Lodge vs. White, 742. 


CHAPPELL, HON. ABSALOM H., Memorial of, 795. 


CHARGE OF COURT. 


1. Applicable to facts in evidence, only so much law, whether 
common or statutory, should be given in charge. Torrance 
os. Boyd, 22. 

. Homestead, proceeding to secure, questions made not appropri- 
ate, but agreed to be tried, and trial conducted accordingly, 
court should not charge in way to leave main controversy 
still open. Tribble et al. vs. Anderson, 31. 


. Inaccurate to charge as if receipts were mentioned in suit or 
judgment when they were not mentioned. McIntyre, ex’z, vs. 
Meldrim, 59. 

Facts not presented by the testimony, charge on error. Gold- 
smith vs, State, 85. 

Criminal case, reasonable doubts, circumstantial evidence, pre- 
sumption of innocence, flight, impeachment of witnessess, 
threats, all touched upon in charge, and instructions ap- 
proved. Smith vs State, 168. 


Juror of ordinary capacity, what he would know need not be 
delivered as part of charge. bid. 

Individual jurors are not to be addressed in way to discourage 
mental harmony. Charge ‘‘that each juror must be satisfied 
for himself,” etc., should not be given. did. 


. Portions of charge excepted to construed with entire charge. 
Central Railroad vs. Mitchell, 178. 
Evidence conflicting as to point in case, court may charge on 
legal effect if jury believe it established. J did. 


. Weighing testimony, court may direct that jury take all enum- 
erated circumstances into consideration. Not proper to tell 
them that they may reject testimony which court has legally 
admitted. Minor vs, State, 318. 


. Plea of statute of limitations and of discharge as administrator 
withdrawn in consideration that case be tried, court should 
not charge in respect to questions made by the plea, though 
some evidence thereon may have been before jury in tran- 
script from records of court of ordinary. Stanford et al. vs. 
Murphy, adm’r, 410. 

Discovery, court should instruct jury as well as to what is not 
responsive to bill as to what is. bid. 
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. Irrelevant charge not ground of new trial unless complaining 
party was thereby damaged. Barker vs. Blount, 423. 

Written addition to request of counsel in capital case and both 
delivered, not objectionable on ground that court added to 
written charge. Jones vs. State, 456. 

. Warranted by evidence, charge not, should not be given. did. 
Phillips vs. Sewell, 649; Newton Man. Co. vs. White et al., 697. 

. Opinion intimated on facts necessitates reversal. Ibid. Head- 
man vs. Rose et al., 458. 

. Request disregarded where charge as given covers as much of 
matter as is appropriate. Murphy et al. vs. Peabody et al.. 522. 

. Enumerated, acts constituting all the essentials of the offense 
charged, may be, and jury instructed that if they are estab- 
lished defendant is guilty. Hil vs. State, 578. 

Confessions, none in evidence, error to charge on subject of. 
Dumas vs. S ate, 578, 

. Acquit, before jury can they must be satisfied from evidence 
that defendant was justified in all he did, charge too broad. 
Brewster vs. State, 639. 

. Defense as made and supported by evidence, not submitted by 
charge, error. Bentley et al. vs Johnson, 661. 


CHAMBERS, Sce Zquity, 28. 
CHATTELS. See Deeds, 3-5. 

CHOSE IN ACTION, See Contracts, 19. 
CHURCH. See Corporations, 1. 

CITY COURTS. See Judgments, 1. 


CLAIM. 


1. Judgment for damages against claimant and surety, conclusive 
on both, unless procured by fraud, or unless proceedings con. 
stituting claim case are, upon their face, fatally defective. 
Mitchell vs. Toole, 93. 

2. Plaintiff in fi. fa. dead before levy, and no parties made, writ 
of error dismissed. Rogers vs. Smith et al., ete , 172 


3. L»vy upon one half of certain lot without specifying which 
half, or whether divided or undivided, not error to dismiss 
for uncertainty even if it could be cured where evidence 
did not show title in defendant or possession after judgment. 
Keaton vs Forrester, 206. 


4, Property found subject, equity not subsequently enjoin sale be- 
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cause judgment was not signed by plaintiff or his counsel. 
Pollard vs. King, 224. 

. Personalty, levies on must be accounted for before acquiescence 
in verdict subjecting land. Fleming, guardian, vs, Butts, adm’r, 
et al,, 231. 

5. Omission of execution to describe defendants as makers and 
indorsers respectively, amendable, and need not cause reversal 
unless attention was called thereto on trial of claim. Powell 
vs. Perry. 417. 

. Appeal from justice court and prima facie case made by plaintiff, 
and no appearance for claimant, verdict for former not con- 
trary toJlaw. Not the right of court, much less its duty on 
its own motion, to dismiss claim. Warren vs Purtell, 428. 


. Affidavit claiming as ‘‘ the property of said K. (agent) under an 
exemption under the statutes, set apart 30th November, 1877, 
by B., ordinary of Muscogee county ” without alleging for 
whom he was agent and for whom the property was set apart, 
is insufficient, the claimant and defendant in ji. fa. being the 
same person. Kimbrough etal, vs, Pitts, 496. 

9. Claim affidavit not amendable. J did. 


. Sureties on claim bond or attorneys, neither can be made parties 
in place of claimant. J did. 

. Judgment rendered in county other than residence of defendant, 
on waiver of jurisdiction; fact appearing pending trial, proper 
to dismiss the levy. Only binding on parties thereto. Suy- 
dam os, Pulmer et al., 546. 


Garnishment proceeding, claim under. National Bk. of Aug. 
vs, Printup Bros. & Oo, et al., 570. 


3. Land under levy conveyed by stranger to title of defendant in 
ji. fa., claim interposed by vendee, and property found sub- 
ject, judgment is binding relatively to plaintiff ‘n fi. fa. both 
upon vendor and vendee. Welchel et al. 0s. Gordon et al., 610; 
Platt vs. Sheffield, sheriff, et al., 627. 


. Equitable amendment tendered by plaintiff in fi. fa. to the effect 
that about a year before date of his judgments, defendant 
conveyed to claimants to secure debt of $1,200,00, taking bond 
to reconvey; that this was in fact a mortgage, and since 
making thereof defendant had improved property to value of 
$2,177.00, praying that deed might be taken as mortgage and 
improved value applied to fi. fas., demurrable, there being no 
offer to repay claimants to redeem. Especially as it did not 
appear whether improved value was greater than debt to 
claimants, nor when plaintiff’s debt was contracted. Turner 
vs. Williams, Bernie & Co., 726. 


CLERK OF COURT. See Bonds, 8-10. 
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COMMON CARRIERS. See Railroads, 6, 7. 
CONFEDERATE MONEY. See Scaling Ordinance, 1. 


CONSTABLE. See Sheriff, 2. 


CONTINUANCE. 


1. Discretion of court as to not controlled unless abused. Spiess & 
Rosway vs. Sharp, 166. 


CONTRACTS. 


1. Principal, interest added at agreed lawful rate and written ob- 
ligation given for aggregate, without expressing rate itself, 
sufficient compliance with statute which tolerates limited con- 
ventional rate on condition of contract therefor being in 
writing. Tribble et al. vs. Anderson, 31. 

2. Creating a debt, or parting with its consideration in the act of 
creating it, on faith of collateral promise by third person to 
stand good for its payment, is not such performance or part 
performance by creditor as will render collateral promise 
obligatory without a writing. Nor is part payment of debt 
by collateral promissor such part performance. McGaughey 
Bros. vs. Latham, 67, 

8 Railroad, stipulation by to appropriate certain bonds on deposit 
to completion of railroad of another company, according to 
contract, etc., made by a certain firm, “and all other work 
under said contract not by them fully performed,” is not an 
undertaking to complete the railroad further than the bonds 
on deposit would pay for. Nor is it an undertaking to keep 
down interest on outstanding bonds whilst the work of com- 
pletion was in progress, though the firm had agreed to do so 
dn the prior contract to which the stipulation makes refer- 
ence. Maconand Augusta Railroad vs. Georgia Railroad et al., 
103. 

‘4, Attachment on alleged joint contract, evidence must establish 
joint liability. Harriman et al. vs. First Bryan Baptist Church, 
186. 


5. Fertilizer, penal offense to sell not duly branded, no Such sale 
can be basis of legal contract. Kleckley vs. Leyden, 215. 

6. Collateral promise to pay, cannot be where there was no debt of 
another, present, past or prospective. Buchanan vs. Sterling, 
227. 


7. Assignment based on promise of assignee to sell and divide pro- 
ceeds among creditors, not without consideration. Block vs, 
Peter, 260. 

8. Covenant that water shail not be raised so as to damage certain 

51 





INDEX. 


lands, and if raised in winter, shall be taken off in time for 
crop in spring, contemplates actual damage to land. Green 
vs. Weaver, 302. 

9. Third person applied for loan and procured it to be made, and 
it was made in consequence of his parol promise to see whole 
amount paid, he declining to sign note, the maker of the note 
was the primary debtor, and the promise of the other was 
collateral. Daniel vs. Mercer, ex'r, 442. 

10. Performance sufficient to render promise obligatory without 
writing, parting with money pursuant to contract of lending 
was not. Ibid. 

11. Part of debt to be paid at some indefinite time in discharge of 
whole, not performed by paying part of stipulated sum. If 
creditor be bound to except balance if tendered in reasonable 
time, no tender was made nor excuse showntherefor. Trout- 
man vs, Lucas, for use, 466. 

12. Landlord and tenant, contract establishing relation for one 
year, though made before year begins, may be in parol. 
Steininger vs. Williams, 475. 

18. Possession and payment of rent for two months would take con- 
tract without statute, if within. did. 

14, Fertilizer sold under written contract, cannot be varied by 
alleged parol stipulation. Martin vs. Moore, 531. 


15. Illegality of contract sought to be set up, must be plainly and 
distinctly pleaded, and facts fully set forth. did. 

16. Executions amounting to more than $250.00 turned over to de- 
fendants to be used for their benefit while unpaid, on stipula- 
tion that they, at their own expense, shculd collect, if prac- 
ticable, and that should they succeed in making all or any 
part, they should turn over the amount collected in liquida- 
tion thereof ; but if they failed, then the plaiutiff agreed to 
tuke from said defendants $150.00, due from that date, with 
12 per cent. interest until paid, which amount of $150.00 said 
defendants agreed to pay. Prima facie, plaintiff was not enti- 
tled to $150.00 in addition to collection of $250.00 made by 
defendants. Barrett et al. vs. Powell, agent, 552. 

17. Ambiguous, contract is, and evidence may be received to illus- 
trate true meaning. did. 

18. Title to instrument by which one acknowledged himself indebted 
to Southwestern Baptist Association certain amount, which 
he promised to pay the Association, etc., was in that body; if 
corporation, suit thereon should be in corporate name; if not, 
in name of members as partners. Jones et al. vs, Watson, 679. 


19. Assignment of chose in action must be in writing. Turk os. 
Cook, 681. 
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CONTRIBUTION, See Surety and Indorser, 3. 


CORPORATIONS. 


1, Church incurporated by superior court cannot, as a corpora- 
tion, engage in sale of tickets for an excursicn on board of 
steamer chartered by it for occasion. Harriman et al. vs. First 
Bryan Bap. Church, 186 

2. Mortgage made by officers of corporation foreclosed, individual 
stockholder cannot interfere by injunction to restrain sale, 
without showing why corporation is not party complainant. 
Henry et al. vs. Elder, adm’r, 347. 

. Fraud of corporation in obtaining charter no defense to its 
debtors. Pattison vs, Alb. Build. & L. Ass., 373. 

. Liability of mutual insurance company in this case to benefici- 
ary was statutory. Georgia Mas. Ins, Co. vs, Davis et al., ex'rs, 
471. 

. Consolidation of Geo, A. L. Railroad with S.C. A. L. Railroad, 
forming At. & Rich, A. L., under act of 1868, last named 
company was a new corporation. Atlanta & Rich. A. L. 
Railroad vs, State, 483. 

. Title of act of 1868, amendatory of original charter of 1856, not 
authorize creation of new corporation, cannot be set up to 
defeat payment of taxes, etc. 1 bid. 


Instrument payable to Southwestern Bap. Association; if corpo- 
ration, suit must bein corporate name; if not, in name of 
members as partners. Jones et al. vs. Watson, 679. 


COSTS. See Auditor, 2. 
COUNTY COURT. See Criminal Law, 6, 11, 45, 46; Pleadings, 3. 


COUNTY MATTERS. 


1. Legal tender, county orders are not. Perry & Denton vs. Colquitt, 
gov., 311. 


2. Private way, ordinary may order removal of obstructions to 
where applicant has been in constant and uninterrupted use 
for seven years. Brown et al. vs. Marshall, 657. 


COURTS. 


1. Time for holding in same circuit conflict, judge may adjourn 


one by order transmitted to clerk under $3243 of Code. Os- 
good et al. vs, State, 791. 


COVENANT. See Contracts, 8. 
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CRIMINAL LAW. 


1. Impossibility of presence of prisoner at offense necessary to be 
shown to sustain alibi; not that it must be impossible not to 
believe he was absent therefrom. Attribute of impossibility 
must qualify objective fact, presence at offense, not subjec- 
tive state, belief of jury. Goldsmith vs, State, 85. 

2. Burglary, indictment failing to charge either day-time or night- 
time is demurrable upon arraignment; but defect is not cause 
for arresting judgment after verdict finding burglary in day- 
time. Jones vs, State, 141. 

3. Reasonable doubt between several offenses covered by indict- 
ment should result in finding offense of lower grade; but 
when doubt is between offenses (alike in the element of time 
and in the degree of punishment), one of which is covered 
and the other not covered by the indictment, neither can be 
found. Jdid. 

. Demand for trial, it must be entered on minutes at term when 
made, If leave to enter be refused, remedy is by writ of 
error. Moore vs. State, 165. 

. Jury, must appear to have been at term to authorize discharge. 
Ibid, 

. County court may try prisoner for misdemeanor on written ac- 
cusation based on affidavit, unless indictment be demanded 
in writing. Express waiver of indictment unnecessary. 
Smith vs. State, 168. 

. Requisites of affidavit and accusation. Ibid. 


. Church mentioned by name as owner of property, persons com- 
posing it need not be specified. J did. 


. Accusation does not consist of two counts because in setting 
forth acts of malicious mischief committed at same time, it 
enumerates some of them in one paragraph and rest in an- 
other. did. 


. Nor are there two counts because some of the property injured 
was individual property and some of it church property, the 
former being first dealt with in the accusation and the latter 
next. did. 


. County judge not required by law to keep in office list of per- 
sons whose names are in jury-box. did. 


Jury convened and impartiality tested, county judge may post- 
pone impaneling to future day, but prisoner has right to have 
impartiality again tested. Failure to demand waives. Jdid. 

Oath administered to jury deviates from that prescribed by 
statute, prisoner should object. Acquiescence until after 
verdict waives. did. 
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. Jury, presumption as to regularity of action of after leaving 
court-room. J did. 

. Accusation under §4627 of Code, being full and minute, unnec- 
essary to read to jury any of the Code, or to state what par- 
ticular act or acts had to be proved in order to make out case. 
I bid. 

. Reasonable doubts, doctrine of. did. 

. Circumstantial evidence necessary to convict, doctrine as to. 
Ibid; Graves vs, State, 740. 

. Presumption of innocence, doctrine as to, Jbdid. 

. Fact, whether it is evidence or not, question for court; what 
weight it should have is for jury. Jdid. 

. Individual jurors are not, to be addressed in way to discourage 
mental harmony. It was therefore proper to refuse to charge 
‘* that each juror must be satisfied,” etc. Ibid. 

. Flight, effect of, how properly alluded to in charge. Ibid. 

. Threats, effect, how properly alluded to in charge. J did. 

. Bigamy, to relieve colored man from on account of subsequent. 
marriage to woman with whom he was living on the 9th of 
March, 1866, having previously married another, it is not 
necessary to show that *‘on that exact day” they were living 
as man and wife. Mitchell vs. State, 222. 

. Burglary, indictment charges house to be dwelling of certain 
woman, and it appears to have been rented by husband and 
occupied by him and his family, including her, and no other 
right in her be shown, evidence does not support indictment. 
Morgan vs. State, 307. 

. Indictment not quashed because initials of some of grand jurors 
appear prefixed to surnames, Minor vs. State, 318. 

. Grand juror who found bill, that he was incompetent must be 
proved. Ibid. 


. Grand jurors, names need not be inserted with their own hands. 
Ibid. 


. Tippling-house, what constitutes. IJdéd. 

. Search warrant is criminal proceeding. Claton vs. Ganey, 331. 

. Confessions sufficiently corroborated’ to authorize conviction. 
Daniel vs. State, 339. 

. Retailing without license, no defense that renewal was prevented 
by sickness of city clerk, and that as soon as he recovered 
license was taken out covering the intervening time. Reese 
vs. City of Atlanta, 344. 

32. Retailing in a man’s kitchen by his servant, and in Lis presence, 
with his consent and approbation, may be deemed his own 
act as well as the act of servant. Forrester vs. State, 349. 
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83. Rape, evidence shows no intention on part of defendant, verdict 
of assault with intent to not sustained. Johnson vs, State, 355. 


34, Jeopardy; judgment on verdict of guilty found on good indict- 
ment, arrested, or verdict set aside, at prisoner’s instance, not 
for any alleged defect in indictment, but solely on ground 
that judge who presided at trial was unauthorized to hold the 
court. Prisoner may be again tried on same indictment, 
whether arrest of judgment or setting aside of verdict was 
erroneous or not. Small and Johnson vs, State, 386. 


35. Arson; trunk containing money stolen from bed-room, and key, 
at same time, stolen from private receptacle in same room, 
and tracks, which appeared to be prisoner’s, soon after- 
wards traced to where trunk was opened with key and rifled 
of the money, and prisoner having been seen with certain 
relatives shortly before and shortly after the criminal transac- 
tion, evidence that said relatives had been in service of 
prosecutor, and having become unfriendly with him had left 
it, that they knew where the trunk and key were usually kept, 
and that the former contained money, was admissible for the 
prosecution, though a slight part of such evidence as of 
knowledge be the previous declarations of such relatives, 
made when prisoner was not present. Jones vx, State, 395. 

36, Creating of opportunity to commit larceny from one building 
seems to have been motive for setting fire to another on same 
premises, evidence of larceny admissible against prisoner on 
trial for arson. J bid. 

37, Crimes connected in time, place and purpose, some probability 
that perpetrator of one perpetrated both. did. 

38. Aiding prisoner in attempt t» escape, indictment need not set 
out individual names of posve, and state may prove that de- 
fendant obstructed either of the posse. Perry vs, State, 402. 


39, Offense charged is a crime, not an attempt to commit one, and 
therefore this case is not affected by $4674 of Code. did. 

40. Attempt to escape continues as long at least as prisoner is flee- 
ing and the officer and posse are in sight and in hot pursuit. 
Thid, 


41, “ Hamp Jones,” defendant charged by indictment with murder 
of, sufficient, though it may appear that he was also known 
as “Hamp Culbreath.” Junes vs. State, 456. 

42. Written addition made to request of counsel in capital case and 
both delivered, not objectionable on ground that court added 
to written charge. J did. 

43. False imprisonment; though arrest be made in Stewart, yet if 
prisoner be forcibly taken to Randolph and there illegally de- 
tained. latter county has jurisdiction to try offense. Lavina 
vs. State, 513. 
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44, Fugitive from justice arrested by private person without war- 
rant, he mnst be carried, without delay, before most conve- 
nient officer, and if he be detained beyond a reasonable time 
without this being done, false imprisonment is committed. 
I bid. 


. County court governed by local statute, not cause for discharg- 
ing prisoner that solicitor had failed to sign accusation until 
after arraignment waived, announcement made and jury 
stricken, it not appearing that any of jurors had been sworn. 
Cooper vs. State, 515. 

. Solicitor properly allowed to sign then, and proceed with trial, 
if waiver of arraignment was not withdrawn, and n> further 
time requested to plead or prepare. did. 

. Selling minor spirituous liquors, indictment for must negative 
authority from both parents, or show death of one. Newman 
vs, State, 583. See Reich vs. State, 616. 


. School-boy of such years as to be responsible for crime, can- 
not voluntarily throw stone at comrade and hit him, though 
in sport, and defend against charge of assault and battery 
by urging that he acted without malice and expected his 
play-mate to dodge, as was customary. Hill vs. State, 578. 


Enumerated, acts constituting all the essentials of offense 
charged, may be, and jury instructed that if they are estab- 


lished the accused is guilty. Ibid. 

. Murder, indictment good though it omits to charge that deceased 
was “in the peace of the state,” and that defendant was ‘‘ of 
sound memory and discretion.” Dumas vs, State, 600. 

51. Statement on former trial admissible against defendant. Jbdid, 


52. Juror who answers all of statutory questions so as to qualify 
is prima facie competent, and if defendant objects afterwards 
to his competency, he must prove him incompetent. J did, 

. Brother of one who contributed money for arrest of defendant 
and employment of counsel, entertained jury at night by 
order of court, he being jailer, in the habit of so doing in all 
criminal cases; it appearing that jury was under charge of 
bailiff all the while, and that jailer had no communication 
with them, verdict not set aside. J did. 

Confession, none being made, crror to charge on subject of con- 
fessions. J bid. 

Juror completely purged himself of partiality, hence new trial 
properly refused on deposition of one witness to contrary. 
Ibid. 

56. Acknowledgments of presence when deceased was shot, without 

any promise, etc., admissible, though witness received de- 
fendant from detective who had held out promises. Jdid, 
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57. Doubts, proper charge on subject of. did. 


58. Indictment sets out names of grand jurors with reasonable 
accuracy, leaving no doubt of identity of person, slight mis- 
takes in names on minutes immaterial. Reich vs. State, 616. 

59. Spirituous liquors, sale of to minor, sufficient to convict unless 
defendant, after due inquiry, was honestly mistaken as to age. 
Mistake how shown. Jbid. 


60. Statement entitled to such weight as its consistency, natural- 
ness, and inherent probabilities afford it, J did. 


61. Statement to be considered if. evidence left minds of jury in 
doubt, or did not satisfy them, charge error. Statement given 
such force as jury see proper. Pease os, State, 631; Day et al. 
vs. State, 667. 


62. Acquit, before jury can, musi be satisfied that defendant was 
justified in all he did, charge too broad. Brewster vs, State, 639. 

63. Grand jurors, while parol evidence admissible to correct mis- 
take in names of on minutes of court where indictment was 
found, yet where it was returned in superior court and trans- 
mitted to city court for trial, such evidence is inadmissible in 
latter court under plea in abatement. Aneeland et al. 18. 
State, 641. 

64. Suspended, hearing of case should be until minutes of superior 
court can be corrected, if it can lawfully be done, otherwise 
indictment should be quashed by court in which it was found. 
L bid. 


65. Criminate himself, defendant cannot be compelled to by acts. 
Day et al, vs, State, 667. 


66. Bail not competent juror to try defendant, if at large. Ander- 
son vs. State, 675. 


67. Unfriendly feeling towards accused by father-in-law of prose- 
cutor not relevant, though prosecutor be inmate of his family. 
I bid. 


68. Accessory after fact of receiving stolen goods, on trial of, record 
of conviction of principal on plea of guilty, though conclu- 
sive evidence of conviction, is only prima fucie evidence of 
his guilt, so far as it respects accessory. J did. 

69. Sentence of principal to six months in chain-gang, with money 
alternative of $20.00, like sentence on accessory, with money 
alternative of $200.00, not in violation of $4488 of Code. Ibid. 


70. Deceased witness, if it be competent to prove what he testified 
on committing trial, proper foundation must be laid by show- 
ing that witness professes to remember substance of entire 
testimony as to particular matter. Puryear vs. State, 692. 


71. Assault with intent to murder; when facts tend to show absence 
of malice, or justication other than self-defense, charge that 
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‘‘in all cases of volantary manslaughter there must be some 
actual assault,” etc., too restricted. Court should have com- 
pleted sentence in which these words are found, Code, $4325, 
by instructing as to ‘‘equivalent circumstances.” Mack vs. 
State, 693. 

72. Jury-room, copy of Code carried into not necessitate new trial, 
it appearing that jury had already agreed upon a verdict, and 
procured the same for purpose of putting it in proper form. 
Graves vs, State, 740. 

73. Circumstantial, evidence still sufficient to warrant conviction. 
Ibid. 3 

74, Jury-box, that name does not appear in, objection must be made 
before verdict. Osgood et al. vs. State, 791. 


DAMAGES, 


1. Allegations of declaration sufficient to permit evidence of in- 
jury to kidneys, nervous system, etc. Central Railroad vs. 
Mitchell, 173. 

. Counsel fees, when allowed as part of recovery. Northwestern 
Ins, Co., vs. Ross, adm’r, 199. Tift vs. Towns, ex’x, 287. 

. Nominal damages allowed for vindication of right. Green vs. 
Weaver, 302. 

ixcluding plaintiff from use of gin, damages measured by value 
of such rightful use, and not by value of his interest in prop- 
erty. Smith vs. Odom, 499. 

5. Sheriff’s bond, action on for damages resulting from failure to 
serve party, measure of is loss sustained from such failure. 
Ivey et al. vs. Colquitt, gov., for use, 509. 

. Assessment on appeal greater than that found by jury of 
vicinage assembled under charter of railroad, interest may be 
added as part of damages. Selma R. & D. Railroad vs. Gam- 
mage, 604, 

. Clerk’s bond, measure of damages for taking illegal and void 
bond to dissolve garnishment. Spain et al., adm'rs, vs. Clem- 
ents et al., 786. 


DEEDS. 


1. Record of younger deed in time not defeat recovery under un- 

- recorded older, where facts indicate notice, and defendant 

fails to connect his alleged title with that of grantee under 
younger. Jiley vs. Southwestern Railroad, 325. 


2. Boundary, verbal agreement as to between two adjoining proprie- 
tors, not with view to settle true line, but to set up totally differ- 
ent and independent one, with no occupancy of part in dispute, 
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cannot affect subsequent purchaser without notice of such 
agreement, who takes deed with no description but original 
lines. Miller vs. MceGlaun, 435. 


. Houses are realty, and when land is conveyed eontaining no 
reservation as to them, deed is inconsistent with parol under- 
standing that vendor retains property in houses, with right 
to enter and remove. If terms were too comprehensive, 
mistake should be alleged, etc. Smith vs. Odom, 499. 

. Fixture, prima facie running-gear of gin, in position for use and 
attached to gin-house, is and passes with land. Guin and 
band are personalty, and do not pass without express agree. 
ment. But to treat all these things as fixtures, or on the 
other hand as personalty, not inconsistent with absolute deed 
conveying land and appurtenances. J did. 

. Interest in gin and band, or in these and running-gear, retained 
by vendor, parol agreement making such reservation and 
stipulating that gin is tv remain where it is, and be used by 
both parties, not in conflict with deed. did. 

. Record of younger deed in time not defeat recovery under un- 
recorded older when latter does not emanate from same person 
who made younger. Murphy et ai. vs. Peabody et al , 522. 


Recurd on attestation of justice and one witness, clause omitting 
word ‘‘ delivered,” deed, if not admissible without further 


proof, is admissible on proof of handwriting of maker and 
witnesses and that all three were dead, the deed itself coming 
from custody of vendee. Haton vs. Freeman, 535. 


. Record of deed since lost in:dmissible even as color of title, 
without proof of execution, if made on insufficient probate. 
Ibid. 

. Record of absolute deed which fails to pass title because of 
usury, not notice of instrument as a mortgage, and junior 
judgment creditor is not postponed thereby. Johnson & 
Smith vs Wheelock et al., 623. 

. Judgment junior than deed which was alleged to have been 
made only as security for debt; to subject land conveyed, 
judgment creditor must pay to holder of deed amount due 
in order to redeem. Turner vs. Williams, Bernie & Co.. 726. 


. Set aside and reform deeds so as to vest interest in complainant, 
bill failing to allege that intent of makers was not expressed, 
or that there was fraud, accident or mistake, demurrer thereto 
should have been sustained. Allen vs. Allen, 732. 


DEMAND FOR TRIAL. See Criminal Law, 4. 5. 


DISTRESS WARRANT. 
See Landlord and Tenant 2, 4-7, 11-13, 15, 17. 
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EJECTMENT. 


1. Amendment relates fact to commencement of suit, and no title 
will mature by reason of delay to amend. Rutherford, ea’r, 
vs. Hobbs, 243. See Tift vs. Towns, ex’x, 237. 


2. Heirs at law of grantee, to recover on demise of, it must appear 
either that the persons are the only heirs at law, so as to 
recover all the land, or how many heirs at law there are, so 
that those suing may recover their part. Dupon et al. vs. Mc- 
Laren, adm’r, 470. 

. Demise containing mistaken name amendable. Murphy et al- 
vs. Peabody et al., 522. 


. Lessors two, plaintiff may recover by showing title in either. 
LT bid. 


. Prior possession, recovery had on. Haton vs. Freeman, 535. 


. Boundary line, 1n determining jury not obliged to be governed 
by marked trees, and recent surveys coincident therewith, 
rather than by corners, etc., recognized by former proprie- 
tors, and surveys which conform to them. Roberts et al. vs. 
Ivey, 622. 


ELECTIONS. 


1. Quo warranto solely with view of ousting incumbent and install- 
ing «applicant, must show title to office in applicant, no other 
interest of his being alleged. Therefore grounds which rest 
on invalidity of whole election will not be considered. Collins 
vs. Huff, 207; Hardin vs. Colquitt, gov., ex rel., 588. 

. Allegations which rest on illegality of votes on different grounds, 
must specify the number illegal on each ground, and, as far 
as possible, the names of all illegal voters, and wherein illegal) 
so that an issue may be form~d on each allegation. J did. 


. Managers at two of polling places, not all frecholders, as re- 
quired by charter; yet if they were appointed regularly by 
council, they became de facto managers, and entire vote at 
these two polls should not be rejected. J did. 


. Registered, though statute requires all voters to be, and none 
are; yet, if election be held, and persons elected exercise 
functions, predecessors yielding to supposed right, they are 
officers de facto. and until displaced may exercise all powerg 
of officers de jure. Hawkins et al. vs. Intendant, etc., of Jones- 
boro, 527. 

. Quo warranto remedy to settle whether relator or incumbent re- 
ceived majority of legal votes, pleadings making issue on 
each contested vote. Hardin vs. Colquitt, gov., ex rel., 588. 


. Executive, even if contest before be exclusive remedy in cases 
where full opportunity has been afforded to have contest de- 
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termined, yet where commission has issued inadvertently 
pending contest, and after due notice to governor, remedy by 
quo warranto is available. did. 

7. Justice of peace, election for not void because one of managers 
wasson-in law of one of candidates. did. 


EQUITY. 

1. Bona fide purchasers for value from trustee whose trust charac- 
ter was not disclosed on face of his title, nor made known to 
them in due time, protected, in equity, as against beneficiaries 
of trust. MeCaskill_et al. vs. Lathrop & Co., 96. 

2. Usury, though original conveyance was infected with, yet settle- 
ment having taken place when there was no usury law in ex- 
istence, and vendor having rented premises from purchasers 
as his vendees, and the agreed purchase money having been 
fully paid, title of purchasers became so far complete that 
equity ought to decree it to be absolute. J did. 

3. Pretended sale by debtor for purpose of avoiding creditors, not 
render interposition of equity necessary, especially where 
discovery is waived, Attachment will lie under Code, $3297. 
Haralson & Co. vs. Newton et al., 163. 

4, Complexity in matter for adjustment, and combination of trust 
and fraud, with prayer for satisfaction out of income, war- 
rants interposition of equity. Kupferman vs. McGehee, trustee, 
et al., 250. 

5. Net income nee:l not be set forth, nor what will be required for 
beneficiary of trust. Creditors are not put aside for benefi- 
ciaries. J did. 

6. Prayer, too much, not exclude appropriate relief. id. 

7. Interplead, under decree requiring defendants to, final trial en- 
tered on, not competent for one to amend by raising questions 
with complainant touching amount of fund, waste, etc. An- 
drews et al. vs, Halliday et al , 263. 

8. Interplead, after decree to, complainant, if he seeks no further 
relief, not entitled to be heard in argument at all. J did. 

9. Advancements, object of litigation to settle amount of, etc., 
verdict should find several amounts specifically. did. 

10. Discovery, for equity to take jurisdiction on ground of, must 
appear that it is necessary, not only that complainant can 
more satisfactorily prove case with than without it. uss 
baum & Dannenberg vs. Heilbron et al., 312. 

11. Amended after answer, demurrer to whole bill entertained. 
Hays vs. Urquhart, 323. 

12, Statute of limitations at law applied in equity. did. 
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. Discovery, answer prepared and contents come to knowledge of 
complainant, and bill then amended hy waiving, answer held 
evidence though not actually filed before amendment. Stan- 
ford et al. vs Murphy, adm'r, 410. 


. Discovery had as part of case made by bill as first filed, discov- 


ery as to subsequent amendments cannot be waived so as to 
exclude any part of entire answer. J did, 


5. Responsive, what portions of answer are and what not, question 


for court, and court should instruct as to what is not as well 
as to what is. J did. 

3. Decree at chambers dismissing bili on demurrer cannot be 
reversed on ‘‘fast” writ of error. Jordan et al. vs. Kelly & 
Bro., 437. 


. Trial in superior court, exceptions to rulings, and writ of error 
to supreme court dismissed because of defects in record, bill 
to set aside judgment on same grounds demurrable. Augusta 
Mut. L. Ass, vs. McAndrew, 490. See Welchel et al. vs. Gordon 
et al., 610. 


. Demurrer submitted, absence of counsel of one of parties for 
balance of term on leave formally granted, no reason for with- 
holding judgment thereon. Nutional B’k of Aug. vs, Printup 
Bros. & Co. et al., 570. 


. Demurrer properly sustained, consequences to be dealt with be- 
tween remaining parties in subsequent stages. Ibid. 


. Demurrer going to whole bill overruled, adjudication that com- 
plainant is entitled to some relief but extent of relief is still 
open question. Johnson & Smith vs Wheelock et al., 623. 


. Mechanic with lien only on brick-work of house, his employer 
being but a lessee of the premises, afforded relief in equity 
either by sale of entire property and paying him value of im- 
provement in proportion to value of whole premises, or by 
securing adequate share of rental for his payment. Gaskill 
et al. vs, Davis, 645. 


. Insolvency, failure to allege, of the lessee in the one case and 
of the executor in the other, renders bills demurrable, but 
complainants allowed opportunity to amend. Jbid, Long et 
al. vs. Mitchell, 769. 

Tort, claims ex contractu set-off against in equity where plaintiff 
is unable to respond. Melson vs. Dickson, 682. 

. Law side of court,equitable relief had only by making necessary 

averments in plea: Ibid. 


. Judgment younger than deed alleged to have been made only 
as security for defendant; to subject land conveyed in equity, 
judgment creditor must pay amount due so as to redeem. 
Turner vs. Williams, Bernie & Co., 726. 
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26. Deeds sought to be set aside and reformed so as to vest interest 
in complainant, there being no charge that intent of makers 
was not exprsssed, or that there was fraud,accident or mistake 
demurrer to bill should have been sustained. Allen vs, Allen, 
732. 


27. Judgment creditor seeking in equity to subject property dis- 
tributed to heirs, whatever may be general rule as to setting 
out judgment, pleadings, etc., so as to develop character of 
debt as that of estate, yet where one of the distributees in 
possession of much of the property is the executor against 
whom judgment was rendered, it is unnecessary to do so, 
Long et al. vs, Mitchell, 769. 

28. Heirs of estate may distribute so far as they are concerned, and 
by agreement among themselves have consent decree inform- 
ally rendered at chambers so as to bind themselves, yet such 
decree will not bind creditor without notice and no party 
thereto. Ibid. 


ESTOPPEL. 


1. Title;on which so-called tenancy rests void for usury, no estoppel 
on debtor to deny that creditor is his landlord. Tribble et al. 
vs. Anderson, 31. 


2. Account stated by creditor and debtor gives notes in settlement, 
and is grossly negligent in omitting to inform himself con- 
cerning elements thereof, fact that interest or usury was em- 
braced for which he was not liable because not promised in 
writing, not such imposition as will entitle him to open 
settlement on ground of fraud. Pattison vs. Alb. Build. & L. 
Ass., 373. 


EVIDENCE. 


. Hearsay inadmissible, by affidavit or otherwise, on hearing of 
application for injunction. arly & Lane et al. vs. Oliver & 
Norton et al., 11. 


. Parol evidence of settlement, etc., admissible, it not appearing 
that any written {memorial of these matters ever existed. 
McCaskill et al. vs. Lathrop & Co. , 96. 

. Hearsay evidence inadmissible, and should be ruled out as soon 
as discovered to be such. Smith vs. State, 168. 

. Ground of objection, with evidence objected to, should be 
stated. Ibid. 

Allegations of declaration sufficient to permit testimony as to 
injury to kidneys, nervous system, etc. Central Railroad vs. 
Mitchell, 173. 

6. Writing chartering vessel silent as to capacity, and she is over- 
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loaded, by reason of which, together with state of weather, 
excursion fails, parol evidence admissible to prove that price 
was fixed with reference to carrying capacity of 1200, it ap- 
pearing that only about 700 went aboard, and her government 
license restricting her to 500. Harriman et al. vs. First Bryan 
Bap. Church, 186. 


7. Parol evidence admissible to show for whom agent failing to 
disclose principal acted in making contract, though it involve 
proof of ownership of vessel. J did. 


8. Ownership of vessel, reputation at port not evidence of; nor is 
information which witness acquired by examination of entries 
at custom-house. Jbdid. 


9. Contest between judgment creditor of trust estate and renter 
who claimed cotton on ground that he had paid the rent, it 
being a specified amount of money, evidence as to the usual 
rent in kind and the value of cotton, was irrelevant. Manget 
v8. Hightower, 217. 


10. Value of all the animals as team for hire, not relevant under 
facts. Tift vs. Towns, ex’x, 237. 


11, Assignment of all goods and effects in store-house on Cherry 
street, parol evidence admissible to show what goods, etc., 
were covered, and their value. Block vs. Peter, 260. 


12. Weighing testimony, court may direct that all enumerated cir- 
cumstances be taken in consideration. Improper to tell jury 
that they can reject testimony which court has legally ad- 
mitted. Minor vs, State, 318. 


. Res geste, statements made by third person in bearing of both 
parties, pending trade, touching value of guano, admissible 
as. Griffin vs. Cleghorn, Herring & Co., 384. 

. Court stated that unless deed was introduced certain parol evi- 
dence would be ruled out, and thereupon deed was intro- 
duced, not cause for new trial though it might have been 
error had evidence been rejected. Barker vs. Biount, 423. 

. Rule out testimony which has gone to jury without objection, 
court should not of its own motion. bid. 

. Tax digests ruled out, not ground for new trial, it not appear- 
ing for what purpose they were offered, nor what were their 
contents. J did. 

17. Witness, who was administrator, testified to some facts touch- 
ing administration, on cross he may be interrogated fully in 
regard thereto. Ibid. 

. Circuit court of United States, judicial notice taken of, and 
record of its proceedings admitted in evidence by courts o¢ 
this state. Headman vs. Rose et al., 458. 
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. City court of Savannah is court of record, and its minutes ad- 
missible to show ez parte judgment of naturalization. J did. 


20. Lost record, contents of proven by parol. did. 


. Deliver cotton, action against railroad for failure to, evidence 
that other persons had cotton stolen from their bales from 
depot inadmissible, though stolen during the months when 
plaintiff's was shipped, and by employees of company, issue 
being loss by evaporation or by fault of company. Central 
Railroad vs, Brunson, 504. 


. Tax-books admissible as tending to show ownership of property 
and value putthereon. Ivey et al. vs. Colquitt, governor, for use, 
509. 


Deed recorded on attestation of justice and one witness, clause 
omitting word ‘‘ delivered,” if not admissible without further 
proof, is admissible on proof of handwriting of maker and 
witnesses and that all three were dead, the paper itself com- 
ing from custody of vendee. Zaton vs. Freeman, 535. 


. Record of deed since lost inadmissible even as color of title, 
without proof of execution, if made on insufficient probate. 
I bid. 


Ambiguous contract, evidence received to illustrate meaning. 
Barrett et al. vs. Powell, agent, 552. 
. Statement of defendant admissible against him on subsequent 
trial. Dumas vs. State, 600. 


. Acknowledgments of presence at commission of crime without 
promises, etc., admissible though witness received defendant 
from detective who had held out such promises, J did. 


. Immaterial evidence should be excluded, and objections to ma- 
terial evidence not considered to operate as error if same evi- 
dence, in substance, afterwards gets before jury. Reich vs. 
State, 616. 


. Statement of defendant entitled to such weight as its consist- 
ency, naturalness and inherent probabilities afford it. bid. 
Pease vs. State, 631; Day et al. vs. State, 667. 

. Minutes, parol evidence admissible to correct mistake in enter- 
ing names of grand jurors. Kneeland et al. vs, State, 641. 

. Parol evidence of payment on direct examination rebutted by 
like evidence on cross, though it be disclosed that there is 
writing present in possession of witness which will throw 
light on true nature of transaction. Phillips vs. Sewell, 649. 


32. Writing, if relevant, may be introduced at proper time by either 
party. Acknowledgments therein that credits are to be en- 
tered on general fi. fa., without specifying any amounts, it is 
some evidence against party who executed it, when whole 
debt is claimed in proceeding to foreclose mortgage for debt 
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covered by ji. fa. and definite credits are set up by mortgagor. 
Tbid. 

. Criminate himself by acts, defendant cannot be compelled to. 
Such acts inadmissible. Day et al. vs. State, 667. 


. Unfriendly feeling towards accused by father-in-law of prose- 
cutor, not. relevant though latter was inmate of former’s 
family. Anderson vs. State, 675. 


. Accessory after fact of receiving stolen goods, record of convic- 
tion of principal on plea of guilty, though conclusive evidence 
of conviction, is only prima facie evidence of principal’s guilt 
so far as it affects accéssory. Ibid. 


. Deceased witness, if it be competent to prove what he testified 
on committing trial, proper foundation must first be laid. 
Puryear vs. State, 692. 


37. Cross-examination, party cannot complain of evidence drawn 
out by himself on. Harper vs. Parks, 705. 


88. Re-opening testimony, discretion of court not controlled in ref- 
erence thereto. J bid. 
EXECUTION. See Levy and Sale, 2, 10, 15-17. 
FERTILIZERS. See Sales, 2, 3, 5. 
FIXTURES. See Deeds, 3-5. 
FRAUD See LZstoppel, 2. 


FRAUDS, STATUTE OF See Contracts, 2,6, 9, 10, 12, 13 


FRAUDULENT CONVEYANCE. See Zguity, 3. 


GARNISHMENT. 


1. Verdict July 11, 1876, but no judgment entered until May 
i9, 1879, when order was taken to enter nune pro tune, and in 
meantime, on April 17, 1879, judgment was entered agains 


garnishee, latter properly set aside on motion. Bryan et al. 
vs. Dean, 317. 


2. Answer sworn to before notary public who is also attorney at 
law, not made void by subsequent employment of attorney by 
garnishee as counsel, though attorney should afterwards charge 
and collect fee for preparing answer. Burrus & Williams vs. 
Moore, 405. 

8. Answer defectively sworn to because of existence of relation at 
time, cured by swearing to it again before competent officer 


whilst case is pending on appeal. No previous order or leave 
of court requisite. did. 
52 
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4. Answer, plaintiff not content with, should traverse or file ex- 


ceptions; in either case it is amendable, and garnishee ought 
to be put on notice that it is not satisfactory. J did. 


5. Answer not stricken on mere motion, nor judgment rendered 


for more than it admits, where there is neither traverse nor 
exception. Ibid 


6. Time of service of summons, it not appearing that garnishee 


was either debtor or bailee of defendant, subsequent receipt 
of goods at Eufaula, Ala., to be carried on Chattahochee river 
to Florida, imposed no duty on him to retain goods for pro. 
duction to court in Muscogee county, Ga. Having carried 
them to Florida where they were consigned, court not order 
him to bring them back for surrender and sale. J bid. 


7. Trustees for payment of creditors, if they have title to choses in 


action which particular creditor is pursuing, interposition of 
claim in garnishment proceeding is adequate remedy, without 
interference of equity by injunction. Nationa) Bk of Aug. 
vs. Printup Bros. & Co. et al., 570. 


8. Dissolve, wife of defendant given by him as security, bond void, 


GIFT. 


and clerk liable to plaintiff for damages resulting from disso- 
lution on such illegal instrument. Spazn et al., adm’rs, vs. Clem- 
ents et al., 786. 


See Advancement, 4. 


GUARANTY. See Mortgage, 3, 4. 


GUARDIAN AND WARD. 


1, Contest over guardianship of orphan, interest of latter looked 


to rather than that of applicant. Janes vs. Cleghorn, 335. 


2, Administrator also guardian of one of distributees, and in latter 


capacity receipted to himself in former for certain amount, 
and made corresponding returns as guardian, and on basis 
thereof ordinary rendered judgment for amount due ward, 
such proceedings would be prima facie but not conclusive 
evidence as against sureties. Weaver et al. vs. Thorn ‘on, ord., 
Sor use, 655. 


HABEAS CORPUS. 
1. Issues, two involved on habeas corpus for orphan child: first, 


whether one of parties had succeeded to parental right by 
contract with deceased father; ana second, whether other 
party was not estopped by certain facts from litigating that 
question in that particular proceeding, and judgment ren- 
dered might properly have been put on latter ground alone, 
and where on application by losing party for letters of guardi- 
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anship the contract right comes again in question between 
same litigants, former adjudication does not conclude appli- 
cant from disputing contract. Janes vs. Cleghorn, 335. 


2. Jurisdiction as to habeas corpus not conferred by Code on court 
of ordinary, but on ordinary. In hearing and determining 
ordinary acts as inferior judicatory, or special habeas corpus 
court. Thus, constitution of 1877, by restricting jurisdiction 
of courts of ordinary in some respects to cuunty matters, does 
not withdraw statutory power previously granted as to habeas 
corpus. Moore vs. Roberson, sheriff, 506. 


HIRING. See Levy and Sale, 1. 


HOMESTEAD. 


1. Indigent adult daughters, members of family at time of applica- 
tion for homestead in 1868, estate not determined because 
wife died and minors became of age and left applicant. On 
marrying again in 1878 applicant not entitled to second home- 
stead. Torrance vs. Boyd, 22. 


. Allowance of homestead not held void, after enjoyment for ten 
years, at instance of applicant or his privies, because applica. 
tion did not expressly disclose that he was the head of a 
family, or that he was a resident of the county in which the 
proceeding was had. bid. 


3. Personalty, full disclosure of must be made at time of applica 
tion, or at or before the order setting off the property is 
granted. Any failure, unless satisfactorily explained, deemed 
intentional and therefore fraudulent. did. 


. Deed void for usury, to establish homestead right in opposition 
to, neither payment nor tender of the debt which deed was 
made to secure, is necessary. TZ7ibble et al. vs. Anderson, 31. 
See McCaskili et al. vs. Lathrop & Co., 96. 


. Favored by law, homestead is, whilst usury is odious. Waiver 
of homestead cannot be effectual where consideration has any 
taint of usury. J did. 


. Question made in proceeding to secure homestead not appropri- 
ate, but agreed to be tried by parties, court should not charge 
jury in way to leave main controversy still open. did. 

. Date of bond, not of breach, governs on questions of liability of 
homestead to execution thereon. Hunt vs, Juhan, 162. 


. Appointment of appraisers to view survey and value improve- 
ments of realty claimed as exempt is but preliminary to judi- 
cial action, and is not subject of appeal to superior court. Not 
until ordinary has adjudicated on return is there matter for 
appeal. Bangs vs, McLeod et al., 162. 


. Statutory or constitutional homestead may be taken at option, 
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but not both; one cannot be supplemented by the other. 
Johnson vs. Roberts, 167. 

. Wife of tenant cannot take homestead in premises of landlord. 
Cherry, sheriff, vs. Ware, 289. 


. Judgment debtor, with consent of wife, conveyed land to an- 
other creditor as security, taking bond to reconvey; subse- 
quently homestead was set apart therein. Holder of security 
recovered judgment, filed deed and had land sold: Held, in 
contest over fund junior judgment would have precedence. 
Moore vs, Frost et al., 296. 


. Farm products set apart, and afterwards used in purchase of 

provisions, clothing, etv., for use of family to enable them to 

make crop, crop so made exempt. Johnson vs. Franklin & 

Whitney, 378. 

. Goods set apart as exempt, and in course of trade sold and 

other goods purchased with proceeds; though this was done 

without any order of court, goods so purchased would be 
exempt, it not appearing that they exceed in value original 

exemption. Dodd & Co. vs. Thompson, 393. 

. Bankrupt, homestead set apart to by assignee, and custody of 

property passed out of bankrupt court, wife can take valid 

homestead therein. Colquitt, gov., vs. Brown, 440. 

. Debts due state not good against homestead unless for taxes. 

Ibid. 

. Waiver of right to homestead in mortgage of land, sufficient 

specification of property. Smith et al. vs. Shepheard, 454. 

. Application pending and known to mortgagees, not affect right 
to waive. I did. 

Widow of debtor who died in October, 1877, applied in Decem- 
ber, 1878, for homestead under constitution of 1868, in estate 
of husband: Held entitled thereto. Homestead of constitu- 
tion of 1868 kept in force by that of 1877, in respect to debts 
incurred under former. Gerding & Co. vs. Beall, 561. 

. Partner, homestead in undivided half of real estate of firm may 

be set apart to wife of, and will be valid against general cred- 

itors. Hunnicutt vs. Summey, 586. 

. Partnership formed prior to constitution of 1868, homestead not 

valid over other partner’s objections, against balances due 

him on firm transactions; but before creditor can be subro 
gated to rights of other partner, he must make by his plead- 

ings such a case as would entitle himin equity. did. 

. Injunction, exemption of personalty not interfered with by at 

instance of judgment creditor who only has lien on reversion. 

Venable vs. Hverett et al., 633. 


2. Mortgagee without notice of homestead character of property, 
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protected against claim of beneficiaries. Roberts, guardian, 
vs. Robinson, 666. 


HUSBAND AND WIFE. 


1. Person having property for sale agreed upon price with one 
wishing to buy, but who could not consummate purchase 
on his own account because some of the security required 
belonged to his wife, and thereupon he induced his wife to 
become the purchaser through him, and the contract was 
thus consummated, the conveyance being made directly to 
her, she giving her notes and mortgage as security, she is 
ebound as purchaser and mortgagor, if the seller and mort- 
gagee committed no fraud upon her, nor knew of any com- 
mitted by her husband. Hull vs. Sullivan, 126; Boland vs. 
Klink, 447. * 

. Property conveyed to wife, for which she has given her notes 
and mortgage, husband has no right to use for his own ben- 
efit; but it is the province of the wife to see that she gets 
the fruits of its use, and no duty in that regard is cast by law 
upon the seller. J did. 

. Can husband or wife be heard to testify to private conversations 
between themselves to defeat a contract made by either of 
them with a third person? Jdid. 

. Bigamy, to relieve colored man from on account of subsequent 
marriage to woman with whom he was living on 9th March, 
1866, having previously married another, it is not necessary 
to show that ‘‘on that exact day” they were living as man 
and wife. Mitchell vs. State, 222. 

. Promissory note not payable to order or bearer, and not indorsed 
by payee, who was married woman and dead, sued by hus- 
band for use of certain creditors without alleging that he 
was such and had paid debts of wife, or otherwise making 
equitable case; there could beno recovery. Oraigevs. Tingle, 
274. 

. House rented by husband and occupied by him and family, 
including wife; in contemplation of law it is his as head of 
family, and not hers. Morgan vs. State, 307. 

. Presumption that husband can contribute to support of wife 
and children unless unable to work. Alimony allowed and 
husband ceased to pay, attachment for contempt ordered. 
Lester vs. Lester, 356. 

. Incompetent either for or against husband, wife is as to any 
information derived from his confidence in her. Stanford et 
al. vs. Murphy, adm’r, 410. 

. Alien woman whose husband became a naturalized citizen of 
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United States, thereby herself became a citizen, although she 
may have been living at distance from her husband for years, 
and may never have come into the United States until after 
his death. Headman vs. Rose et al., 458. 


. Judgment against wife which would be conclusive if rendered 
contrary to her wishes, not the less so because rendered with 
her consent and as part of compromise arrangement to end 
litigation. Lewis vs. Gunn, 542. 

. Money borrowed by wife to pay debt of husband contracted 
for manufacture of photographic car, with knowledge of 
lender that money was to be so used, is virtually assumption 
of debt of husband and contract is void. Veal vs. Hurt, 
728. : 

. Lender refused to let husband have money until he brought 
note of wife with power of attorney ‘to sell her real estate 
and pay note, contract is virtually one to bind her separate 
estate by suretyship for her husband, and is equally void—the 
money being paid to the husband, and no title to the car made 
to the wife. Ibid. 

3. Married prior to woman’s act of 1866, yet acquisitions subse- 
quent to that ard to constitution of 1868, are separate estate 
of wife, and marital rigitsdo not attach. Cherokee Lodge vs. 
White, 742. 


ILLEGALITY. 


1, County orders are not legal legal tender. Hence, tender of to 
sheriff on judgment on recognizance, no ground of illegality. 
Perry & Denton vs, Colquitt, gov., 311. 

2. Removed to United States court, illegality to final process of 
state court cannot be. Besser vs. Munford, adm'r, 446. 

8. Service, illegality because of absence of; defendant must allege 
in his traverse of return of sheriff, and prove, that he made 
such traverse at next term after he had notice of return. 
Knight vs. Jones, 481. 

4. Denial that judgment ought to have been rendered on account 
of pre-existing facts, goes behind judgment; this cannot be 
done by illegality. Hood vs. Parker, 510. 


5. Distress warrants, general law of illegality inapplicable to. 
McCulloch vs. Good, Small & Co., 519. 


INDICTMENT. See Criminal Law, 2, 25-27, 47, 51, 58. 


INDORSEMENT. See Surety and Indorser. 
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INJUNCTION AND RECEIVER. 


1. Hearsay inadmissible, by affidavit or otherwise, on hearing of 
application for injunction. Harly & Lane et al. vs. Oliver & 
Norton et al., 11. 


. Foreign judge need not return to county of hearing to make up 
and promulgate decision, but may transmit from county of 
residence to proper clerk for record. Ibid. 


. Fraud, though probable case be made in purchase of goods by 
customer and appropriation thereof to benefit of one favored 
creditor, yet discretion of chancellor in refusing injunction 
and receiver as means of securing forthcoming of goods, not 
controlled where ability of creditor to respond to decree is 
reasonably probable. Jdid. 


. Breach of contract, remedy for is in damages where party in 
fault is solvent; but where bonds in hands of creditor, to- 
gether with such damages, would not probably cancel the 
default of complaining party for which sale under mortgage 
is about to be had, such sale should not be enjoined. Macon 
& Augusta Railroad vs. Georgia Railroad et al., 103. 


. Discretion in granting or refusing injunction, in appointing or 
refusing to appoint rec2iver, not controlled unless abused, or 
unless some well settled principle of law or equity be vio- 
lated. Citizens’ Bank et al. vs, Cook, ete., 159; Hooks vs. Brady 


et al,, 226. 

Claim, on trial of, property founc subject, sale not subsequently 
enjoined because judgment was not signed by plaintiff or 
counsel. Pollard vs. King, 224. 

. Bill of exceptions to grant or refusal of injunction must be 
signed within twenty days after decision. Moring vs. Ross, 
Coleman & Co, et al., 308. 

Remedy at law in damages, equity will not interfere. Nussbaum 
& Dannenberg vs. Heilbron et al., 312; West vs. Cobb, dep. sh’ ff, 
et al., 841. 

9. Corporation, mortgage made by officers of foreclosed, sale not 
enjoined at instance of stockholder without showing why 
corporation is not party complainant. Henry et al. vs. Hider, 
adm’r, 347. 

10. Tax. injunction against collection of, controlled by 59 Ga., 805, 
811. Merchants’ B. & L. Ass. et al. vs. Peter et al. 851 ; Smiths 
vs. Goldsmith, comp. gen’l, et al., 736. 

11, Mechanic’s lien executed by owners and lessors of property fore- 
closed, sale not enjoined at instance of creditor of lessee who 
holds a younger mechanic’s lien on the interest of such lessee 
for completion of work which latter bad bargained with les- 
sors to have completed. Winn et al, vs. Henderson, 365. 
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Condition of times, property not being its full value on account, 
allegation not constitute equitable ground for injunction. 
Ibid. 


. Sheriff responsible to all the world, whilst receiver is mere cus- 
todian for court. Bird, adm’z, vs. Harris, ex’r, 433. 


’ Parties; two defendants to bill and injunction and receiver 
prayed for against both denied, and error assigned that judge 
erred in not appointing receiver, both defendants necessary 
parties to writ of error. Jordan et al. vs, Kelly & Bros., 437. 


. Mortgagee, receiver under bill filed by fails to reduce all realty 
to possession, and fact not being brought to notice of court, a 
decree was had and sale made thereunder, person in adverse 
possession of portion not reduced to possession not having been 
made a party, equity will not, upon mere motion or petition» 
‘order such adverse holder removed, where possession was ac- 
quired before bill was filed, though it be in proof that he came 
in possession as purchaser under mortgagor and after judg- 
ment of foreclosure at law, but prior to decree under which 
sale was had. Coker vs. Smith, 517. 


. Tax necessary for purpose embraced within charter, whether or 
not, question for taxing power, not for courts. Hawkins et 
al. vs. Intendant, ete., of Jonesboro, 527. 


Finances of whole year involved in questions made, chancellor 
not obliged to grant injunction, though he may believe taxa- 
tion illegal. May leave complainants to their remedies, or 
let them wait final decree. did. 


. Judgment rendered in state court against national benk, return 
of nulla bona made, bank ceased to discharge functions as 
fiscal agent of United States, and disposing of assets among 
stockholders, thereby endangering debt, injunction granted 
and receiver appointed. Mer. & Plan. Nat. Bank et ail. vs. 
Trustees of Mas, Hall, 549. 


. Federal court, until receiver has been appointed by, wherein 
interposition of equity to settle affairs of national bank was 
invoked, neither law nor comity requires state court to suspend 
its equitable remedy until former shall act. did. 


20. Matters overruled on motion to dissolve may be again urged at 
propertime on demurrer. Nat. Bankof Aug. vs. Printup Bros. 
& Co, et al., 570. 

21. Trustees for payment of creditors, if they have title to choses 
in action which particular creditor is pursuing by garnish- 
ment, interposition of claim in garnishment proceeding is 
adequate remedy, and interference of equity is unnecessary. 
1 bid. 


22. Judgment regularly obtained between same partiesand subject- 
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ing same property, equity not restrain, where entire trouble 
of complainant was caused by his own laches, unmixed with 
fraud on part of creditor. Platt vs. Sheffield, sh’ ff, et al., 627. 
See Welchel et al. vs. Gordon et al., 610. 

23. Exemption of personalty, equity not interfere by injunction 


with at instance of judgment creditor who has lien only on 
reversion. Venable vs, Hoerett et al., 683. 


INSURANCE. 


1. Ambiguous ‘policy construed most strongly against insurer. 
Northwestern Ins. Co. v8. Ross, adm’2z, 199. 

- Failure to pay loan notes {not forfeit right to recover where 
policy contains provision “that if default shall be made in the 
payment of any’ premium, it will pay as above agreed as 
many tenth parts of the original sum assured as there shall 
have been complete annual premiums paid at time of such de- 
jfault.” Another provision shows that loan notes were “to be 
paid only by dividends, or by deduction from policy when it 
matures.” J d¢d. 

. Bad faith, stubbornly litigious, etc., no evidence of to sustain 
verdict for counsel fees. did. 

Life insurance policy sought to be enforced though premiums 
had not been paid in cash, on ground that there were divi- 
dends which should be applied to payment, bill must show 
such dividends sufficient for purpose. Bulger vs. Wash. Ins. 
Co., 328. 

. Death of local agent at place of residence of assured, no excuse 
for non-payment of premiums, where, by terms of policy, 
premiums were payable at home office. bid. 

. Liability of mutual insurance company to beneficiary in this 
case, was statutory. Georgia Mas. Ins. Oo. vs. Davis et al., 
ex’rs, 471. 

. Conveyance by insured before insurance, but litigating to set 
aside deed, and litigation terminated against him before loss, 
cannot recover on basis of entire value. Monroe, ev’r, va. 
Southern Mut. Ins. Co., 669. 

Recovery on basis of liability for mesne profits, or of value of 
possession, or of right thereto until ouster, to authorize there 
must be evidence of of such liability or of value. J did. 


INTEREST AND USURY. 


1. Homestead right, to establish in opposition to deed void for 
usury, neither payment nor tender of the debt which the 
deed was made to secure is necessary. Tribble etal. vs. Ander- 
son, 81. See McCaskill et al. vs. Lathrop & Co., 96. 
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. Infected debt closed whilst usury law stood repealed, and then 
re-opened after they were restored, is still infected until 
purged. But if then purged, an instrument then made re. 
nouncing title to land previously conveyed by a usurious deed, 
will be upheld as a conveyance for security of debt. J did. 

. Tenancy cannot arise between debtor and creditor by contract 
for rent, if title on which so-called tenancy rests in void for 
usury. Noestoppel on debtor to deny that creditor is his 
landlord. Like rule holds as to hiring of personalty. Ji 

Principal, to add to interest at agreed lawful rate, and give 
written obligation for aggregate, without expressing rate 
itself, is sufficient compliance with.statute which tolerates 
limited conventional rate on condition of contract therefor 
being in writing. J did. 

. Accord and satisfaction, for settlement of usury to be conclu- 
sive by way of, it must not leave debtor in vinculis to cred 
itor. Green, ex’x, vs. Frank, 78. 

. Purge out all usury, failure to, unexplained, leaves debt still 
tainted, and usury previously paid, whether on same loan or 
prior one, will be a defense pro tanto against new notes. Jbid. 

. Settlement, interest or usury embraced in notes given, when 
debtor was grossly negligent, for which he was not liable be 
cause not promised in writing, not such imposition as will 
entitle him to open on ground of fraud. Pittison vs. Alb. 
Build. & L. Ass., 378. 

. Plea of usury must conform to statute, aad be filed as pre- 
scribed. bid. 

. Indebtedness of member of building and loan association may 
be more or less than difference between cash received and 
that refunded. Jdid. 


INTERPLEADER. See Equity, 7, 8. 
JEOPARDY. See Criminal Law, 34. 
JOINT AND SEVERAL LIABILITY. See Contracts , 4. 


JUDGMENTS. 


1. City courts, duty of rendering judgment devolved on by con- 
stitution of 1877, where noissuable defense on oath is filed, 
Juchter vs. Boehm, Bendheim & Co., 71. 

2. Damages, judgment for against claimant and surety on damage 
bond, conclusive on both, unless procured by fraud, or unless 
proceedings constituting claim case are, upon their face, 
fatally defective. Mitchell vs. Toole, 93. 
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3. Action against Mrs. F., plea filed by F., and only service upon 
P.; no valid judgment in favor of plaintiff could be rendered 
against Mrs. F. Spencer vs. Farrow, 163. 


4. Nunc pro tune entries are made for the purpose of supplying or 
perfecting a record of what the court did or assented to; not 
for the purpose of reversing its action in respect to what it 
refused todo or assent to. Moore vs. State, 165. 


. Signed by plaintiff or his counsel, judgment not, mere irregu- 
larity which does not invalidate. Pollard vs. King, 224. 

. Rendered in 1867 and execution issued 8th November same 
year, judgment placed by act of 1869 under Code as to limi- 
tation, and no entry being made until April 3d, 1875, is dor- 
mant. Smith vs. White, 236. 

. Litigation between plaintiff in execution and ward for control 
of fi. fa. will not prevent dormancy; nor will death of either 
plaintiff or defendant have that effect. bid. 


. Minutes signed by court though judgment not, simply irreg- 
ular; not void. Tharpe vs. Crumpler, 273. 


. Debtor against whom was outstanding judgment, conveyed to 
another creditor as security taking bond to reconvey. Home- 
stead subsequently set apart. Judgment recovered by credi- 
tor holding security would take precedence in distribution of 
proceeds of property over senior judgment. Movre vs. Frost 
et al., 296. 

. Res adjudicata, judgment is prima facie evidence against any 
right in defendant which was or mighe have been litigated in 
former suit. Green vs. Weaver, 302. 


. Verdict July 11, 1876, but no judgment entered until May 19, 
1879, when order was taken to enter nunc pro tune, and in 
meantime, on April 17, 1879, judgment was entered against 
garnishee, latter properly set aside on motion. Bryan et al. 
vs. Dean, 317. 

. Habeas corpus for orphan child involving two issues, first, 
whether one of parties had succeeded to parental right by 
contract with deceased father, and second, whether other 
party was not estopped by certain facts from litigating that 
question in that particular proceeding, and the judgment ren- 
dered might properly have been put on latter ground alone, 
and where on application by losing party for letters of guar- 
dianship the contract right comes again in question between 
the seme litigants, the former adjudication does not conclude 
the applicant from disputing the contract. Janes vs. Cleghorn, 
335. 

13. Absolute judgment, with no restriction as to mode of enforcing, 
enforcement by regular sale no enjoined because violative of 
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a cotemporaneous contract modifying its ordinary legal 
effect, it not appearing that breach would be irreparable in 
damages. West vs, Cobb, dep. sh’ff, et al., 341. 


. Confederate soldier, judgment recovered against three, one of 
whom was, during war, not vacited as to the other two by 
being set aside as to the soldier under special legislation ap- 
plicable‘to the military. Powell vs. Perry, 417. 

- Dormancy, execution within seven years after judgment, sheriff's 
receipt for costs within seven years thereafter, return of nulla 
bona within next seven years, prevent. did. 

. Minutes, judgment entered up on verdict and signed by counsel 

need not be spread on. Ibid. 

. Lien on specific property, judgment intended to have, must de- 
scribe property. Nupier vs. Saulsbury, Respess & Co., 477. 

. Trial in superior court, exceptions to rulings, and writ of error 
to supreme court dismissed because of defects in record, bill 
to set aside judgment on same grounds of error demurrable. 
Augusta Mut. L. & B. Ass. vs. Me Andrew, 490. 

. Denial that judgment ought to have been rendered on account 
of pre-existing facts, goes behind judgment, and this cannot 
be done by illegality. Hood vs. Parker, 511. 

. Married woman, judgment against which would be conclusive 
if rendered contrary to her wishes, not less so because ren- 
dered with her consent and as part of compromise arrange- 
ment to end litigation. Lewis vs. Gunn, 542. 

. Jurisdiction waived so as to authorize suit out of county of 
residence, judgment binding upon no one but parties thereto. 
Suydam vs. Palmer et al., 546. 

. Dormancy, entries on fi. fa. as means of preventing, not lost by 
amendment as to given names of defendants. Gross vs. Mims, 
adm’, 563. 

. Execution, in respect to purposes which it may serve without 
actual production of judgment, presumption is that regular 
judgment was entered on verdict. Ibid. 

. Land under levy conveyed by stranger to title of defendant in 
ji. fa., claim interposed by vendee and property found subject, 
jndgment is binding relatively to plaintiff in fi. fa. both upon 
vendor and vendee. Welchel et al, vs. Gordon et al., 610; Platt 
0s. Sheffield, sh’ ff, et al., 627. 

. Exemption of personalty not interfered with by injunction at 
instance of judgment creditor who has lien only on reversion. 
Venable vs. Everett et al., 683. 

. Mortgage, record of, judgment rendered before has superior 
lien, though at time of rendition mortgage had been foreclosed 
and ji. fa. levied. Lien of mortgage is in contract and not 
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in judgment of foreclosure. Richards & Bro, et al. vs, Myers 
& Marcus et al., 762. 


JURISDICTION. See Bankrupt, 4; Injunction and Receiver, 19; 
Judgments, 21. 


JURY. 


1. Pending trial should be concluded before members of jury are 
charged with another case. TZ7ibble et al. vs, Anderson, 31. 

. Cousin to successful party, that juror was and fact unknown, 
ground of new trial. * Bullard & Smith vs. Trice et al., 165. 

. County judge not required by law to keep in office list of persons 
whose names are in jury-box. Smith vs. State, 168. 

. Convened and impartiality tested, court may postpone impanel- 
ing until future day, but prisoner has right to have impar- 
tiality again tested before being sworn. did. 

. Oath udministered deviates from that prescribed by statute, 
prisoner should object. Acquiescence until after verdict 
waives. did. 

. Presumption in favor of regularity of action of jury after leav- 
ing court-room. did. 


Employee incompetent to try case to which railroad is party. 


Central Railroad vs. Mitchell, 1738. 

. Verdict, after, too late to raise question as to whether jury try- 
ing appeal ought to have been taken f. 1 grand jury instead 
of petit jury. Kleckley vs. Leyden, 21i ‘“illedgeville Man. Co, 
vs. Etheridge, 568. ; 

Notes of what is said or claimed, juro take. Tit vs. 
Towns, ex’x, 237. 

. Polled, error to refuse to allow jury to be, motion being made 
before they have dispersed and before verdict has been re- 
corded. Williams vs. State, 306. 

Initials of some of grand jury appear in indictment prefixed to 
surnames, not quashed. Minor vs. State, 318. 

. Incompetent, that grand juror who found: bill was, must be 
proved. Ibid. 

. Names of grand jurors need not be inserted with their own 
hands. J did. 

. Administration, separate caveats filed by twe parties to applica- 
tion of third, each claiming right thereto, and cases appealed 
and tried together, each not entitled to six strikes, and error 
for that purpose to have jury of thirty impaneled. Headman 
vs, Rose et al., 458. 

. Appeal from justice court, if parties are entitled to special jury 
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from grand jury, right is waived by selecting, without objec- 
tion, jury from petit juries. Milledgeville Man. Co. vs. Ether- 
idge, 568. See Kleckley vs. Leyden, 215. 

. Statutory questions all answered so as to qualify, juror is prima 
facie competent, and if defendant objects afterwards to his 
competency, he must prove him incompetent. Dumas vs. 
State, 600. 

. Brother of one who contributed money for arrest of defendant 
and employment of counsel, entertained jury at night by or- 
der of court, he being jailer and in the habit of so doing in 
all criminal cases; it appearing that jury was in the charge 
of bailiff all the while, and that jailer had no communication 
with them, verdict not set aside. did, 

8. Purged himself of partiality, juror having, new trial properly 
refused on deposition of one witness to contrary. Ibid. 

. Minutes corrected by parol as to mistake in entering names of 
grand jurors, yet, where indictment was found in superior 
court and transmitted to city court for trial, parol evidence 
of such mistake inadmissible in latter court under plea in 
abatement. Kneeland et al. vs. State, 641. 


. Suspended, bearing of case should be until minutes of superior 
court could be corrected, if it can lawfully be done, otherwise 
indictment should be quashed in court which returned it. 
Ibid. 

. Bail incompetent juror to try defendant who is at large on bond. 
Anderson vs, State, 675. 

2. Incompetent by reason of relationship to parties, equally in- 
competent when related to counsel whose conditional fees en- 
title them to part of recovery. Melson vs. Dickson, 682. 


. Box, that name of juror does not appear in, objection must be 
made before verdict. Osgood et al, vs. State, 791. 


JUSTICE COURT. 


1. Physician not obliged to charge for all his visits; failure may 
bave been to keep claim within jurisdiction of justice, and 
this was his right. Buchanan vs. Sterling, 227. 


2. Discharge in bankruptcy not pleaded because justice told de- 
fendant it was unnecessary and no judgment would be ren- 
dered against him, judgment subsequently rendered cannot 
be resisted by illegality based on misconduct of magis- 
trate. Hood vs. Parker, 510. 


3. Claim case; unless it appears that plaintiff in fi. fa. was claim- 
ing interest, the principal being $50.00, or that property 
claimed was worth more than $50.00, remedy by certiorari 
upheld, Cherokee Lodge vs. White, 742. 
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4. Suit in name of “Reuben Atwell, James Atwell, agent, s.. 
John Scott;” defendant confessed judgment and appealed ; no 
error in allowing amendment making parties plaintiff James 
Atwell and John J. Polhill, administrators of Reuben Atwell, 
deceased, and refusing to dismiss because Reuben Atwell 
was dead before suit was brought, Scott vs. Atwell et al., 
adm’rs, 764, 


LANDLORD AND TENANT. 


i. Tenancy cannot arise between debtor and creditor by contract 
for rent, if title on which so called tenancy rests is void for 
usury. No estoppel in such case on debtor to deny that 
creditor is his landlord. Tribble et al. vs. Anderson, 81. 


2. Distress warrant not dismissed because sued out by one of two 
executors, especially where contract of rent was made with 
him alone. Carter vs, Walters, ex'r, 164, 

3. Trust estate, renter from sub-rented and took note which was 
paid; cotton raised by sub-tenant was not subject to judg- 
ment against income of trust estate. Manget vs. Hightower, 
217. 


4. Distress by assignee of landlord, both the contract and assign- 
ment must be set out in the affidavit, as otherwise the parties 
are apparently mere strangers. Demand for payment should 
be alleged, or some excuse stated. Lathrop & Co. vs. Clewis, 
282. 


5, Special lien dates from maturity of crop and general lien from 
levy of distress warrant; mere transfer of note given for rent, 
made in writing before either of these events happens, is not 
an assignoment of any lien. did. 


. Distress warrant for more than $200.00 may be issued by county 
judge, and may, when contested, be returned either to the 
county or superior court. did. 


7. Animals or other personalty on premises let with same, by one 
entire contract, for use in cultivation, whole sum is rent and 
may be collected by distress. did. 

. Counter-affidavit, for tenant holding over to resist warrant to 
dispossess by, he must give bond and security. Cherry, sheriff, 
vs. Ware, 289. 

. Homestead, wife of tenant cannot take, in premises of landlord. 
I bid. 

. Contract establishing relation of landlord and tenant for one 
year, though made before year begins, may be in parol. 
Steininger vs. Williams, 475, 

Distress warrant, security not given, counter-affidavit not re- 
ceived, nor issue returned for trial. McCulloch vs. Good, Small 
& Co., 519. 
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. Counter-affidavit dismissed, both parties out of court. did. 
. Distress, only landlords or assignees entitled to remedy by. Ibid. 


. Overflow from bath-room, for landlord to relieve himself from 
liability to tenant, and remit him to action against co-tenant, 
he must show that latter had exclusive use of bath room. 
Friedenburg & Co., vs. Jones et al., ex’rs, 612. 


. Counter-affidavit to distress warrant, one dismissed, second can- 
not be filed. ppinger & Russell vs. Habersham, 664. 


. Entry by one claiming to be landlord on alleged tenant by virtue 
of legal process regularly sued out, defendant in such process 
cannot maintain trespass guare clausum fregit. Remedy by 
case for suing out process maliciously, etc. Melson vs. Dickson, 
682. 

Issue that rent is not due, for tenant to make, it is essential that 
he should replevy as well as make the affidavit. Delivery 
to levying officer for private sale is no such compliance with 
requisitions of statute as to empower officer to return papers 
for trial. Zoomer vs. Mann, 735. 


LAWS. See Habas Corpus, 2. 


LEVY AND SALE. 


1. Sale of personalty void, yet if owner, with full knowledge of 
facts, hires property from purchaser, no usury or other ille- 
gal element being in transaction, contract of hiring is obliga- 
tory. Tribble et al. vs. Anderson, 31. 

2. Execution must follow judgment, yet variation as to interest 
and cost not render it void. It is amendable, and levy and 
sale without amendment would not be a nullity. Mitchell vs. 
Toole, 93. 

8. Half of certain lot, without specifying which half, or whether 
divided or undivided, levy on, not error to dismiss for uncer- 
tainty. Keaton vs. Forrester, 206. 


4, Trust estate, renter from sub-rented and took note which was 
paid; cotton raised by sub-tenant was not subject to judg- 
ment against income of trust estate. Manget vs. Hightower, 
217. 

5. Bankruptcy, at time of filing petition in, property levied on 
under execution from state court, not disengaged by sale 
made by assignee under order to sell free from incumbrances 
granted by register without notice, etc., to plaintiff in fi. fa. 
Fleming, guardian, vs. Butts, adm’r, et al., 231. 

6. Personalty, levies on must be accounted for before acquiescence 
in verdict subjecting land. J did. 


7’ Judgment absolute, with no restriction as to mode of enforcing, 
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enforcement by regular sale not enjoined because violative of 
a cotemporaneous contract modifying its ordinary legal 
effect, it not appearing that breach would be irreparable in 
damages. West vs. Cobb, dep. sh’ ff, et al , 341. 


8. Vendor who has given bond to muke title, receiving part of pur- 
chase money, cannot sell premises at judicial sale for balance, 
nor even levy upon them therefor, without first executing 
deed, filing it and having it recorded. Heyward vs. Finney 
et al., 353. 


. Negotiable note held for balance and transferred without in- 
dorsement, and holder obtains judgment, he can sell as any 
other judgment creditor could, whether deed be filed or not. 
Ibid, 


. Omission of execution to describe defendants as makers aud 
indorsers respectively is amendable, and need not work re- 
versal of judgment on claim unless attention was called to it 
at trial. Powell vs. Perry, 417. 


. Attachment levied by proper officer, mistake in direction is 
amendable. Warren vs. Purtell, 428. 


Sale, by procurement of creditor, taken place illegally, should 
be no second sale under same process until first has been set 
aside by direct proceeding. Napier vs. Saulsbury, Respess & 
Co., 477. 


Property resold if it still belongs to defendant, and claimant’s 
apparent title is held as mere cover. Jbdid. 


. Possession by defendant at time of second levy, more than two 
years after former sale, is prima facte evidence, unexplained, 
of title. Ibid. 


Execution amendable as to given names of defendants without 
involving loss of entries as means of preventing dormaucy of 
judgment. Record-wanting and original papers lost, court 
may look to statement of parties as found on minutes in con- 
nection with verdict, and make fi. fa. conform thereto. Gross 
vs. Mims, adm’x, 563. 

. Execution, defect amendable and moved for, motion to quash 
properly overruled. bid. 

. Execution from superior court issued in 1861 and kept alive, 
but for some unexplained cause no record of case, except ver- 
dict on minutes, is to be found in 1879, and original papers 
lost, fi. fa may proceed as between parties thereto without 
supplying record or establishing copies. Did. 


LIEN. 


1. Laborer's lien, affidavit to foreclose must show affirmatively that 
contract of labor has been completed. McDonald vs. Night, 


161. 
53 
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. Laborer within meaning of §§1974, 1976 of Code, person em- 
ployed as clerk, bar-tender, etc. is, and is entitled to general 
lien on property of employer, with such superiority over 
other liens as is prescribed. Oliver vs. Boehm, Bendheim & Co. 
et al., 172. 


3. Landlord’s special lien dates from maturity of crop and general 
lien from levy of distress warrant; mere transfer of note given 
for rent, made in writing before either of these events hap- 
pens, is not an assignment of any lien. Lathrop & Co. vs. 
Clewis, 282. 

. Mechanic’s lien executed by owners and lessors of property 
foreclosed, sale not enjoined at instance of creditor of lessee 
who holds a younger mechanic’s lien on the interest of such 
lessee for completion of work which latter had bargained with 
lessors to have completed. Winn et al. vs. Henderson, 365. 


. Priority of liens, doubt as to, property sold and contest had 
over proceeds, J did. 

. Older lien, entitled to priority, were both on whole property 
under contract with owners. Ibid. 

. Taxes, lien of state for not divested by sale under decree, though 
fi. fas. had not been levied. Atlanta & Rich, A. L. Railroad 
vs, State, 483. 

. Attorneys have lien on suit for fees, and may prosecute same in 
supreme court without regard to direction of client to dis- 
miss writ of error. Kimbrough et al. vs. Pitts, 496. 


. Breach of promise of marriage, action for dies with person. 
Marriage as effectually kills it; hence, after marriage, coun. 
sel cannot prosecute suit for recovery of fees. Harris vs. 
Tison, 629. 

10, ‘Improvements made by them,” $1959 of Code of 1868 gave to 
mechanics lien on ‘‘ without regard to the title to such prop- 
erty.” Gaskill et al. vs. Davis, 645. 


11. Brick-layer having completed his contract as to brick-work, he 
made improvements on the premises in the sense of that sec- 
tion. Ibid. 


12. Mechanic contracted to do work with occupant, and recorded 
his lien on the property as belonging to the party in posses- 
sion who contracted with him, his lien on the improvement 
was not lost because the occupant did not have absolute title, 
but attached to the improvement without regard to the title. 
Ibid. 

13, Brick-work not separately sold, yet mechanic may have relief 
in equity. Ibid. 

14. Detective has no lien on property the delivery of which to true 
owner without his services he prevented, and the possession 
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of which he obtained after his services were unnecessary, 
and in fraud of rights of such owner. Hoffman vs. Barthelmess, 
759. 


LIMITATIONS, STATUTE OF. 


1. Service none, no suit; there having been thus, for want of ser- 
vice, no suit in certiorari for more than three months, there is 
nothing to be renewed within six months. Toole vs. Daven- 
port & Smith, 160. 

2. Defense of statute of limitations is mere privilege, and must ap- 
pear on the record. Smith vs. Hudspeth, adm’r, 212. 

3. Judgment rendered in 1867 and execution issued 8th November 
of same year, placed by act of 1869 under Code as to limita- 
tion, and no entry being made until April 3, 1875, is dormant, 
Smith vs. White, 236. 

4. Litigation between plaintiff in execution and ward for control 
of fi. fa. will not prevent dormancy; nor will death of either 
plaintiff or defendant have that effect. Ibid. 

5. Representative character of plaintiff inserted by amendment, 
statute of limitations bears upon action no more than it did 
before. Tift vs. Towns, ex’x, 237; Rutherford, ex'r, vs. Hobbs, 
243. 

6. Ejectment by grantee from state against holder of bond for 
titles, terminated by non-suit, saves running of prescription 
whilst action was pending and for six months after non-suit 
was granted, if suit be recommenced within that time. Me- 
Laren, adm’r, v3. Irvin, adm’r, 275. 

7. Equity will apply bar of statute at law. Hays vs. Urquhart,. 
323. 

8. Statutory, liability of mutual insurance company to beneficiary 
in this case, was. Georgia Mas, Ins. Co. vs. Davis et al., ex'rs, 
471. 

9. Execution by county judge against tax collector and sureties, 
and one of latter paid off same, taking control to reimburse 
himself, and subsequently fi. fa. was quashed because of no. 
jurisdiction in judge to issue; as against equitable proceeding 
to recover amount paid therefor, statute runs from date when 
ji. fa. was quashed, not from date of payment. Benton vs. 
Roberts et al., com'rs, 672. 

10. Death of decedent, statute does not run against estate until 
grant of permanent letters of administration. Scott vs. At- 
well et al., adm’rs, 764. 


LOST PAPERS. See Bond, 6; Heidence, 20; Levy and Sale, 17. 
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MANDAMUS. See Practice in Supreme Court, 13. 


MASTER AND SERVANT. 


1, Railroads, employees, diligence in protection of, and liability 
to. Central Railroad vs. Mitcheil, 173. 

2. Violation of rule by employee clearly shown not to bave con- 
tributed to injury, he may recover. did. 

8. Discharge clerk, employer not bound to immediately on bad 
conduct coming to his knowledge; what is reasonable time is 
question for jury. Newman vs. Reagan, 755. 

4. Discharge clerk; need not wait until mistakes have worked very 
great damage to him. J did. 

5. Wages sued fur by discharged clerk; master may recoup dam- 
age done by clerk in course of business, etc. J bid. 


MINUTES. 


1. Entries nunc pro tunc are made for purpose of supplying or per- 
fecting record of what the court did or assented to; not for 
the purpose of reversing its action in respect to what it re- 
fused to do or assent to. Moore vs. State, 165. 


. Verdict entered on minutes not signed by any one, no valid ob- 
jection to signing of minutes by judge. Patterson vs. Mur- 


phy, 281. 

Judgment entered on verdict and signed by counsel need not be 
spread on minutes. Powell vs. Perry, 417. 

Record wanting and original papers lost, court may look to state- 
ment of parties as found on minutes in connection with ver- 
dict, and make execution conform thereto in respect to given 
names of defendants. Gvoss vs. Mims, adm’2, 563. 

. Grand jurors, parol evidence admissible to correct mistake in 
entering names on minutes; yet where indictment was found 
in superior court and transferred to city court for trial, evi- 
dence of such mistake inadmissible in latter court under plea 
in abatement. Kneeland et al. vs. State, 641. 

Suspended, trial should be until minutes could be corrected in 
superior court, if it could lawfully be done; otherwise indict- 
ment should be quashed in court in which it was found, J did. 


MORTGAGE. 


1. Foreclose, mortgagee of personalty may, and proceed at same 
time on debt by ordinary action. Juchier vs, Boehm, Bend- 
heim & (o., 71. 


2, Trustee, mortgage, to provides for filling vacancy in trust by 
nomination by one of beneficiaries, and approval by judge of 
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superior court, notice to mortgagor of application for approval 
is not required. Macon & Aug. Railroad vs. Georgia Railroad 
et al., 108. 


3. Principal debtor has, by mortgage, indemnified guarantor, and 
contract of guaranty has never been repudiated or sought to 
be evaded, mortgagor cannot avoid mortgage by urging that 
guaranty is not, and has never been, obligatory. did. 


4, Guarantor seeking to enforce mortgage for better securing pay- 
ment of certain bonds and also for indemnifying guarantor, 
validity of its object is not in question except so far as in- 
demnity isconcerned. Jbid. 


5. Trustees, mortgage of railroad to for objects above specified, 
which gives them power to take possession of road and use 
it in certain contingencies, and, at their discretion, on certain 
conditions, tosellit, contemplates that they may do the former 
only, or both. bid. 


. Default in paying principal of bonds is not a condition prece- 
dent to exercising power of sale in mortgage now for con- 
struction. Enough that coupons have matured, and that 
mortgagor, failing to pay on demand, has continued in default 
for sixty days after receiving notice of intention to sell. Zdid. 


. Power of sale to be exercised by trustee in case of continued 
default for sixty days after notice to the mortgagor of an 
intention to sell, but not until sale has been previously adver- 
tised for sixty days, two periods are not synchronous but suc- 
cessive. Ibid. . 


8. Deed between same parties referred to in mortgage, and described 
of even date therewith, mortgagor is chargeable with notice 
thereof and its contents. Hull vs. Suilivan, 126. 


. Contract subsequent to mortgage, but relating thereto indirectly, 
damages for breach of by mortgagee cannot be recouped by 
mortgagor on rule to fereclose. Barnes vs. Moore, Marsh & 
Co., 164. 


. Record of absolute deed which fails to pass title because of 
usury, not notice of instrument as mortgage, and junior 
judgment creditor is not postponed thereby. Johnson & 
Smith vs. Wheelock et al , 623. : 


. Homestead character of property, mortgagee without notice of, 
protected against claim of beneficiaries. Roberts, guardian, 
os. Robinson, 666. 

. Judgment junior than deed alleged to have been made only as 
security for debt; to subject land in equity, judgment cred- 
itor must tender amount due so as to redeem. Turner os. 
Williams, Bernie & Co., 726. 


. Judgment rendered before record of mortgage has superior lien, 
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though at time of rendition latter had been foreclosed and 
fi. fa. levied. Lien of mortgage is in contract, not in judg- 
ment of foreclosure. Richards & Bro. et al. vs. Myers & Mar- 
cus et al., 762. 


MUNICIPAL CORPORATIONS. 


1. Ordinary diligence on part of person driving on street, and 
ordinary diligence on part of city in repairing and construct- 
ing sime, do not imply a like degree of vigilance in fore- 
seeing danger and guarding against it. Wilson vs. City of 
Allanta, 291. 

Negligence by defendant, consequence of which plaintiff could 
shun, goes for nothing. J did. 


. Negligence not contributing to the injury goes for nothing. 
1 bid. 

Tax upon property in Jonesboro can only be collected after 
assessment by three citizens who are freeholders, and the 
intendant and commissioners being invested both with the 
appointing power and the power of reviewing assessments on 
appeal, cannot appoint any of themselves assessors. Hawkins 
et al. 18. The Intendant, ete., of Jonesboro, 527. 


. Ordinance or resolution must be passed fixing rate, and entered 
on minutes. Ibid. 

. Tax necessary for purpose covered by charter, whether or not, 
for determination by taxing power, not by courts. J did. 


Canal, though corporation of Augusta as its proprietor, be not 
bound by express contract to supply given head of water to 
particular mill, nor to abstain from making alterations which 
will reduce fallat such mill and impede accustomed action 
of its wheels by back-water, yet, it cannot capriciously and 
without just cause withhold due supply of water, nor can 
it make alterations in canal injurious to the efficient working 
of particular mill unless they are needful and proper altera- 
tions, and consistent with sound principles as applied to the 
nature of the enterprise, and to the business relations and 
circumstances of the corporation towards the various mills 

* situated along the canal. Millers vs. City Couneil of Augusta, 


AOD 


sin. 
NATIONAL BANKS. See Injunction and Receiver, 18, 19. 
NATURALIZATION- See Husband and Wife, 9. 


NEGOTIABLE INSTRUMENTS. 


1. Note not payable to order or bearer, and not indorsed by payee 
who was married woman and is dead, sued by husband for 
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use of certain creditors, without alleging that he was the 
husband and had paid debts of wife, or otherwise making an 
equitable case; there could be no recovery. Craige vs. Tingle, 
274, 

2. Indorsement in blank, any holder may sue maker. Full indorse- 
ment by person other than payee, not hinder blank indorse- 
ment by payee from operating as evidence of title in present 
holder. Habersham vs. Lehman, 380. 

3. Indorsement need not be proved unless denied on oath, and this 
though name purport to have been signed by agent, and 
though the action be not against the indorser but against the 
maker. Jdéd. 


4. Presumption that holder was such bona fide and for value, not 
rebutted by the evidence. J did. 


5. Omission of execution to describe defendants as makers and in- 
dorsers respectively, need not work-reversal in supreme court 
unless attention was called thereto on trial of claim. Powell 
vs. Perry, 417. 


NEW TRIAL. 


1. Finding of jury on facts in doubtful cases absolutely decisive, 
where presiding judge has declined to interfere. Central 
Railroad vs. Ferguson & Melson, 83; Smith vs. State, 90; Van- 
zant vs. State, ete, 158; Central Rallroad vs. Mitchell, 17%; 
Compton et al. vs. Wellset al., 801; Stone, cav , vs. Taylor, prop., 
309; Daniel vs. State, 339; Steininger vs. Williams, 475; Selma, 
R. & D. Railroad vs. Gammage, 604; Georgia Railroad vs. Kick- 
lighter et al., 708; Graves vs. State, 740; Osgoud et al. vs. State, 
791. 


2. Verdict in accordance with law and evidence, new trial not 
ordered. Jones et al. vs. Habersham, et al., executors, 146; 
Pace vs. State, 159; Perdue et al. vs. Powell & Murphy, 159; 
Boston vs. Georgia Railroad, 164. 


. First grant of new trial on ground that verdict is decidedly 
against weight of evidence, not reversed unless it appears that 
the judge has abused the discretion vested in him. Clements 
os. Tift, 158; Cochran vs. Knowles, 163; Boland vs. Klinck, 447; 
Dozier vs. Owen et al., 539. 


. Nerly discovered evidence to impeach witness not ground of 
new trial. Pace vs. State, 159. 

. Objection that brief of evidence was not sooner made out, ap- 
proved and filed, toolatein this case. Cochran vs. Knowles, 163. 


. Immaterial error not ground of new trial. Boston vs. Georgia 
Railroad, 164; Riley vs. Southwestern Railroad, 325; Barker vs. 
Blount, 423; Hiil vs, State, 578; Torrance vs. Cook et al., 598; 
Newton Man. Co. vs. White et al., 697. 
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7. Jurors, one of cousin of successful party, and fact unknown to 
opponent, ground of new trial. Bullard & Smith vs. Trice 
et al., 165. 

8. Newly discovered evidence, affidavit of counsel in this case in- 
sufficient. Block vs. Peter, 260. 

9. Consent order taken to perfect brief of evidence by specified 
day in vacation and to hear motion on that day at chambers, 
judge sitting by successive adjournments after appointed 
day, has full possession of matter, and with or without con- 
sent, may give such further time to complete brief and 
prepare for hearing as he deems proper. Slone, .caveator, vs. 
Taylor, prop., 309; Dozier vs, Owen et al., 539. 

10. Newly discovered evidence, necessary diligence absent. Roach 
vs. State, 362; Latimore vs. State, 557. 

11, Newly discovered evidence merely cumulative, no ground of 
new trial. Griffin vs. Cleghorn, Herring & Co., 384; Latimore 
vs. State, 557. 

12. Discretion in granting or refusing new trials no novelty; doc- 
trine received early recognition by this court. Boland os 
Klink, 447. 

. Verdict, error cannot be assigned on, no motion for new trial 
having been made. Murphy etal. vs. Peabody et al., 522. 

. Finding of judge trying by consent without a jury, not con- 
trolled except under circumstances which would set aside ver- 
dict. Freidenburg & Uo. vs. Jones et al., ex’rs, 612. 

. Providential «bsence of defendant from court when case was 
heard, ground of new trial. White vs. Martin, 659. See Hz 
parte Bradley, 566. 

. Newly discovered evidence not authorize reduction of damages, 
and diligence not shown, new trial properly refused. Georgia 
Railroad vs, Kicklighter et al., 708. 

17. Arbitrators, court has no power to order new trial before. Black 
vs. Hurper, 752. 


NON-SUIT. 


1. Doubt as to negligence or not arising from conflict of evidence, 
non-suit improper. Jones vs. Tift, 488. 

2. Evidence sufficient to carry case to jury. Millers vs. City Coun- 
cil of Augusta, 772. 


NOTICE, See Mortgage, 8. 
OFFICERS. See Zlections, 1-6; Sheriff, 6. 


OFFICIAL BONDS. See Bonds, 1-3, 8-10. 
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ORDINARY. See Habeas Corpus, 2; County Matters, 2. 


PARTIES. 


1. Creditor of common debtor has no right to be made party to 
another creditor’s suit, or to intervene in it, suit being ordi- 
nary action at law for recovery of debt. Askew, ex’r, vs. Cars- 
well, ex’, et al., 162. 

. Action against Mrs. F.; plea filed by F., and only service upon 
P ; no valid judgment could be rendered in favor of plaintiff 
against Mrs. F. Spencer vs. Farrow, 163. 

. Return not traversed, sheriff unnecessary party to cause; return 
of service at residence, and party’s testimony is that she did 
not get paper, there is no conflict, and no necessity for tra- 
verse. Spiess & Rossway vs. Sharp, 166. 

Plaintiff in fi. fa. dead before levy, and no parties made, writ of 
error dismissed. Rogers vs. Smith et al., etc., 172. 

. Rule against sheriff made absolute, another claimant, party there- 
to, cannot bring case up for review without making sheriff a 
party. Dird, adm’2, vs. Harris, ex’r, 483. 

. Injunction and receiver prayed for against both defendants de- 
nied, and error assigned that judge erred in not appointing 
receiver, both defendants necessary parties to writ of error. 
Jordan et al. vs. Kelly & Bros., 437. 


. Sureties on claim bond or attorneys cannot be made parties in 
place of claimant. Kimbrough et al. vs. Pitts, 496. 

. Instrument payable to Southwestern Baptist Association; if a 
corporation, suit must be in corporate name; if not, in name 
of members as partners. Jones et al. vs. Wutson, 679. 

Amendment, new parties cannot be introduced by except in 
cases expressly authorized by law. J did. 

Suit in justice court in name of ‘‘ Reuben Atwell, James Atwell, 
agent, os. John Scott,” defendant confessed judgment and 
appealed; no error in allowing amendment making parties 
plaintiff James Atwell and John J. Polhill, administrators of 
Reuben Atwell, deceased, and refusing to dismiss because 
Reuben Atwell was dead before suit brought. Scott vs. Atwell 
et al., adm'rs, 764. 


PARTNERSHIP. See Homestzad, 19, 20. 


PAYMENT. 


1. Indirect evidence, payment may be established by, without fix- 
ing time, place or mode. McIntyre, cx'z, vs. Meldrim, 58. 

2. Presumption that account is paid will arise if after it becomes 
due the creditor gives notes and due-bilis to his debtor, there- 
by apparently reversing the relation of the parties. did, 
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. Presumption of payment is disputable, and may be rebutted. 
I bid. 

. Mutual demands unpaid; one party collects by suit, no defense 
being made, other has right to collect also. J did. 


. Agreement to pay part of debt at some indefinite time in dis- 
charge of whole, not performed by paying part of stipulated 
sum. . Troutman vs. Lucas, for use, 466. 

. Acknowledgment in writing that credits are to be entered on 
general fi. fa., without specifying amounts, some evidence 
against party who executed it, when whole debt 1s claimed by 
such party in proceeding to foreclose mortgage for debt cov- 
ered by fi. fa. and definite credits are set up by mortgagor. 
Phillips vs. Sewell, 649. 

. Purchase of part of debt differs essentially from part payment 
of debt. Ibid. 

. Evidence tending to establish an alleged payment, but none 
which tends to treat it as purchase for person throuvh whose 
hands money reached creditor, law of payment is applicable 
and law of purchase is not. did. 


PERSONALTY. See Deeds, 3-5. 


PLEADINGS. 


1. Payment of note, that time of wasto be extended on certain 
conditions pleaded, but not stating what consideration of 
agreement was, whether executed or executory; plea demurr- 
able though it be stated that conditions happened and that 
plaintiff committed breach of agreement. Juchter vs. Boehm 
Bendheim & Co., 71. 

2. Notes declared upon given for purchase of goods, and that 
plaintiff in violation of agreement, foreclosed mortgage to 
secure same debt, and caused goods to be seized and sold, 
whereby they were wholly lost, etc., not matter for plea of 
total failure of consideration J did. 

3. County court, note sued on stipulates for payment of counsel 
fees, and copy is attached to summons, no claim therefor 
need be expressly alleged in order to render evidence in ref- 
erence thereto admissible. Kleckley vs. Leyden, 215. 

4. Verdict doubtful in meaning because written partly in figures 
and partly in letters, may be read in light of pleadings. West, 
adm’r, vs. Bank of Americus, 23. 

5. Contract as declared upon absolute, and as proved, in alterna- 
tive, declaration ought to be amended toconform. To pro- 
vide for either aspect, should be two counts. Smith vs. Odom, 
499. 
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6. Declaration upon note and on contract on which note is founded, 
copy of each being annexed, and the execution of neither is 
denied by defendant, special plea construed in light of both 
instruments. Martti: vs. Moore, 531. 


7. Parol stipulation inconsistent with writing attempted to be set 
up, plea properly stricken. did. 

8 Illegality of contract, purpose to set up must be plainly and dis- 
tinctly pleaded and facts stated. Incidental averment in- 
sufficient. did. 

9. Scire facias on forfeiture of recognizance, execution need not be 
proved unless denied on oath. Smith, gov., vs. Spencer et al., 
702. 


POSSESSORY WARRANT. 


1. Constable charged with execution of has no discretion, and 
whilst he holds possession lawfully, under such warrant, not 
liable in trover. Chipstead vs. Porter, 220. 

2. Search warrant is a criminal proceeding; hence, judgment for 
defendant in such warrant is no bar to possessory warrant. 
Claion vs. Ganey, 331. 

8. Affidavit sufficiently specific as to county in which property is, 
if it shows of what county defendant is, and that property 
has been taken possession of by him. J did. 

4. Consiznee who has never had actual possession of goods, can- 
not obtain by possessory warrant against railroad completing 
transportation had over several connecting lines, without 
producing bill of lading or showing that its non production 
would leave no liability to bona fide assignee. Bass vs. Glover, 
745. 


5. Detective prevents return of property to true owner, and obtains 
possession thereof in fraud of her rights after it has been in 
fact forwarded to her, not entitled to lien thereon, and posses- 
sion illegal. Hof'man vs. Barthelmess, 759. 


PRACTICE IN SUPERIOR COURTS. 


1. Result unobjectionable, refusal to allow further argument no 
ground for ordering rehearing, though there was inequality 
in time for argument allowed respective counsel. Early & 
Lane et al vs. Oliver & Norton et al., 11. 


2. Foreign judge need not return to county of hearing to make up 
and promulgate decision, but may transmit from county of 
residence to proper clerk for record. J did. 


3. Pending trial should be concluded before members of jury are 
charged with another case. Tribble et al. 08. Anderson, 31. 
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. Natural bias of relations, servants, etc, is matter for comment 
by counsel before jury, whether such witnesses be introduced 
by one side or the other. Central Railroad vs. Mitchell, 1738. 


. Notes of what is said or claimed, jurors may take. Tift vs. 
Towns, ex'x, 237. 


. Surplusage directed stricken from verdict by court. Jdid. 


. Case calied and tried in its order, new trial not granted on 
ground that counsel, voluntarily absent without leave, be- 
lieved it would not be reached, his belief not being warranted 
by any direct announcement of the court or any consent of 
opposite party or counsel. Warren vs. Purtell, 428. 

. Judge disqualified and judge pro hac vice appointed by clerk of 
court, objection to his presiding should be made to him, or it 
is waived. Kimbrough et al. vs. Pitts, 496. 


. Demurrer submitted, absence of counsel of one of parties for 
balance of term, with leave formally granted, nu reason for 
withholding judgment thereon. National Bk of Aug. vs 
Printip Bros. & Co. et al., 570. 


. Assignment of error not certified, not censidered. Benton vs. 
Robe: ts et al., com’rs, 672 


. Reopening testimony, discretion of court not controlled in refer- 
ence thereto. Harper vs. Parks, 705. 


PRACTICE IN SUPREME COURT. 


1. Action against two jointly, judgment on demurrer dismissing 
as to one is final in its nature, and may be reviewed whilst 
case is still pending against other. He is not necessary party 
to writ of error. McGaughey Bros. vs. Latham, 67. 

. Ten days being allowed for certifying transcript of record, a 
bill of exceptions filed in clerk’s office of superior court on 
day preceding return day of supreme court, is properly re- 
turnable to second term after such filing. Cent. Railroad vs. 
Ferguson & Melson, 83. y 


. Brief of evidence, though filed and approved, and thus made 
part cf record, must nevertheless-be some reference thereto 
in bill of exceptions. Myers vs. Way etal., 145. 


. Questions as to identity of writing collateral to will, as to 
whether it was in reality propounded, or could be propounded, 
not made in court below, cannot for first time be raised in 
supreme court. Jones et al. vs. Habersham et al. ex'rs, 146. 


. Assignment of error is overruling of motion for new trial, 
and record contains no such motion, judgment will be 
affirmed. Cruce vs. State, 159. 


. Certificate of judge refers to evidence as attached to bill of ex- 
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ceptions, and none appended thereto, writ of error dismissed 
yrowder, trustee, vs, Jackson et al., 161. 

. Acknowledgment of service without date, and signed by two 

attorneys, neither of whom appeared to represent defendant, 

writ of error dismissed. Weatherly vs. Mimms, 161. 


. Motion for new trial, none made; no testimony embodied in or 
exhibited to bill of exceptions, writ of error dismissed. Only 
where motion is made for new trial can evidence be made 
part of record. Pearce et al., ex'rs., vs. Alien, 161. 


. Charge cannot be reviewed understandingly without evidence. 
I bid. 


. New trial, no motion for made, exceptions to decree and to 

rulings of court alone considered. Spiess & Rossway vs. Sharp, 

166; Murphy et al. vs, Peabody et al., 522. 

. Error must be made apparent by plaintiff in error. Jdéd, 

Plaintiff in fi. fa. dead before levy, and no parties made, writ of 
error dismissed. Rogers vs. Smith et al, etc., 172. 

. Mandamus, clerk of court below not required by to send up 

record, when case could not be heard after its arrival. Rod- 

erts et ux. vs. Smith, clerk, 218. 

. Case argued and decision made up, though not delivered, too 

late to withdraw writ of error. Cherry, sheriff, vs. Ware, 289. 


. Phraseology in bill of exceptions means that motion for new 
trial was made during term, and nothing 'o contrary appears, 
motion treated as having been made in time. Wilson vs. City 
of Atlanta, 291. 

. Recitals in motion for new trial not certified, grounds not re- 
viewed. Compton et al. vs. Wells et al., 801. 


Injunction, writ of error to grant or refusal of must be signed 
within twenty days after decision Moring vs. Jioss, Coleman 
& Co. et al., 308. 

. Copy of documentary as well as brief of oral evidence must be 

brought up where case of law and fact was determined by 

court without a jury, there being no specification as to whether 

error was of law or fact. Insufficient to stute supposed legal 

effect. Lee vs. Porter, sur. part., 345. 


. Omission of execution to describe defendants as makers and 
indorsers respectively, need not work reversal of judgment 
on claim unless attention was called to it at the trial. Powell 
vs. Perry, 417. 

. Rule against sheriff made absolute, another claimant, party 
thereto, cannot bring case up for review without making 
sheriff a party. Bird, adm’2, vs. Harris, ex’r, 433. 


. Injunction and receiver prayed for against both defendants 
denied, and error assigned that judge erred in not appointing 
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receiver, both defendants necessary parties to writ of error, 
Jordan et al, vs. Kelly & Bros., 487. 

22. Amendable, bill of exceptions is so as to conform to record. 
Dupon et al. vs. MeLaren, adm’r, 470. 


23. Counsel for defendant in error exhibited letter from president 
of plaintiff stating that case had been settled, and moved to 
dismiss writ of error; on objection, ordered that writ will not 
be dismissed, but plaintiff in error will have leave to tender, 
in the court below, an issue as to whether there has been an 
accord and satisfaction of the judgment by its president with 
the authority of the corporation. Augusta Mut. L. Ass. vs. 
McAndrew, 490. 


. Judge disqualified and judge pro hae vice appointed by clerk of 
court, objection to his presiding should be made to him, or it 
is waived. If appointment was invalid, case is sfill pending 
in court below, and no writ of error is legally here. Kim- 
brough et al. vs. Pitts, 496. 


5. Lien on suit for fees, counsel have, and may prosecute same in 
this court in name of client, without regard to his direction 
to dismiss writ of error. Ibid. 

Parties to claim case, attorneys cannot be made in place of 
claimant, and writ of error by them will be dismissed. J did. 
27. Exception alone to refusal of court to grant new trial, ruling not 
referred to in motion not covered by writ of error Latimore 
ws. State, 557. 

. Reinstatement ordered where party was providentially pre- 
vented from being present on call of case, resulting in dis- 

missal. Hx parte Bradley, 566. See White vs. Martin, 659. 


Affidavit made not only after bill of exceptions was filed, but 
after time allowed by law for filing it had expired. no evi- 
dence of service. Plummer vs. Moore, 626. 


30. Plea in abatement filed and overruled; new trial moved for and 
motion not entertuined; bill of exceptions tendered which 
court refused to certify; second plea filed reciting all of above 
facts, and praying stuy of case until exceptions could be dis- 
posed of. On demurrer this plea was stricken. Defendant 
was convicted, he excepted, and assigned error in striking 
plea: Held, that entire proceedings are up for review. Knee- 
land et al. vs. State, 641. 

31. Demurrer to bill should have been sustained under pleadings as 
they now stand, but complainant allowed opportunity to 
amend before judgment goes into effect. Gaskill et al. vs. 
Davis, 645. 
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PRESCRIPTION. 

1. Amendment relates back to commencement of suit, and no title 
will mature by reason of delay to amend. Rutherford, ez'r, vs. 
Hobbs, 243. See Tift vs. Towns, ex'x, 237. 

2. Possession by holder of bond with some of purchase money 
paid, is permissive. To base prescription thereon possession 
must be both adverse and continuous. J did. 

3. Ejectment by grantee from state against holder of bond for 
titles, terminated by non-suit, saves running of prescription 
whilst action was pending and for six months thereafter, if 
action should be recommenced within that time. McLaren, 
adm'r, vs Irwin, adm’r, 275. 

4. Possession of grantor whose possession originated in fraud, not 
added to complete term necessary to give defendant title by 
prescription, though he be an innocent purchaser from such 
fraudulent grantor. Farrow vs. Bullock, 360. 


PRINCIPAL AND AGENT. 

1. Acceptance of draft by agent, principal not incompetent to tes- 
tify to want of auchority, on account of death of drawer, 
accepting agent and payee being both in life. Lemon vs. 
Hornsby, 271. 

2. Business conducted by agent in name of another as principal, 
he thereby holds other out as owner of business, and if this 
be untrue, pretended agent liable for the fraud. Nussbaum 
& Dannenberg vs. Heilbron et al., 312. 

3. Relation really existed when debts were contracted, and dis- 
solved before paid, agent buying principal out for purpose of 
defeating creditors, etc., he is liable at law for the damages. 
I bid. 

4, Retailing in a man’s kitchen by his servant, and in his presence, 
with his consent and approbation, may be deemed his own 
act as well as the ect of the servant, Forrester vs, State, 849, 


PROCESS. See Sheriff, 3. 
PROMISSORY NOTE. See Negotiable Instruments. 
QUO WARRANTO. See ZHlections, 1, 2, 5, 6. 


RAILROADS. 


1. Allegations of declaration sufficient to permit evidence of in- 
jury to kidneys, nervous system, ete. Central Railroad vs. 
Mitchell, 173. 
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. Employees, diligence in protection of, and liability to. did. 


3. Violation of rule by employee clearly shown not to have con- 
tributed to injury, he may recover, bid. 

. Consolidation of Geo. A. L. Railroad with S.C. A. L. Railroad, 
forming At. & Rich. A. L., under act of 1868, last named 
company was anew corporation. Allanta & Rich. A. L. Rail- 
road vs. State, 483. 

. Title of act of 1868, amendatory of original charter of 1856, not 
authorize creation of new corporation, cannot be set up to 
defeat payment of taxes, ete. Ibid. 

. County whence cotton is shipped proper venue to try claim for 
failure to deliver same at place of destination, Central Rait- 
roul ve, Bruns n, 504. 

. Transportation of freight from distant point over several lines, 
railroad completing may exact production of bill of lading 
before delivery to consignee. Bass vs. Glover, 745. 


RECEIVER. See Injunction and Receiver. 
RECOGNIZANCE. See Bond, 2. 

RECOUPMENT. See Set-Off and Recoupment. 
REGISTRY. See Deeds, 1, 9. 

REMOVAL OF CASES. See United States Cours, 1. 
ROADS AND BRIDGES. See County Matters, 2. 
REVERSION. See Homestead, 21. 


SALES. 


1. Defense to suit on note for mule was latent defect known to 
vendor but not communicated to vendee, not operate to re- 
duce recovery in absence of proof going to show how much 
defect reduced value. Toole vs, Davenport & Smith, 160. 

2. Fertilizer, sale of, ‘“‘on state inspector’s analysis as to quality and 
effect on crops, his brand being on every sack,” e'c , plea of 
failure of consideration averring that no analysis was fur- 
nished, that no analysis of inspector was on sacks, etc., mot 
demurrable. Kleckley vs. Leyden, 215. 


8. Fertilizer, penal offense to sell not duly branded, no such sale 
can be basis of legal contract. J did. 

4, Statements made by third person in hearing of both parties 
pending a trade, touching value of guano, form a part of res 
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gesta, and are admissible. Griffin vs. Cleghorn, Herring & Co., 
384. 

5. Fertilizer sold under written contract, cannot be varied by parol 
stipulation inconsistent therewith. Martin vs. Moore, 531. 

6. Title to mule reserved in vendor until payment therefor; if ani- 
mal dies before payment due, can vendor recover? Bentley 
et al. vs. Johnson, 661. 

7. Warranty not set up, but defense that plaintiff agreed that if 
mule did not live to make crop of that year he would furnish 
another, which he had failed to do; charge placing case on 
question of warranty, and not presenting facts of defense as 
stated, there being evidence thereof, error. Ibid. 


SCALING ORDINANCE. 


1. Inapplicable to account contracted prior to June 1861; circum- 
stances of this case furnish no warrant for scaling. McIntyre, 
ex'x, vs. Meldrim, 58. 


SCIRE FACIAS. See Bond, 4. 
SEARCH WARRANT. See Possessory Warrant, 2. 
SENTENCE. See Criminal Law, 69. 


SERVICE. See Illegality, 3; Limitations, Statute of, 1; Practice in Su- 
preme Court, 29. 


SET-OFF AND RECOUPMENT. 


1. Plea of recoupment should lay damages and offer to recoup. 
Should also allege some breach by plaintiff, not of subsequent 
contract, but of cross-obligation or independent covenant 
arising under same contract. Juchter vs. Boehm, Bendheim & 
Uo., 71; Barnes vs. Moore, Marsh & Co., 164. 

2. Husbind who murried here in i860, and whose wife’s father and 
mother died in Texas in 1870, intestate, leaving estates there 
in which husband and wife are entitled to share, cannot set- 
off such interest against action at law on promissory notes 
given for land in Georgia, to which his wife is not a party, 
though plaintiff is resident of Texas, has no property in Geor- 
gia, and has wrongfully possessed himself in Texas of such 
estates. Brooks et al. v3. Turner, 297. 

8. Tort may be set-off against tort. Melson vs. Dickson, 682; New- 
man os. Reagan, 735. 


4. Equity will set-off claims ez contractu against tort, where plain- 
tiff is unable to respond; this equity may be asserted by plea. 
1 bid. 
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SETTLEMENT. See Estoppel, 2. 


SHERIFF. 


1. Return not traversed, unnecessary to make sheriff party to cause; 
and where he returns service at residence, and party’s testi- 
mony is that she did not get it, there is no conflict between 
the two statements, and no necessity fora traverse. Spiess & 
Rossway vs. Sharp, 166. 

Possessory warrant, constable charged with execution of, has 
no discretion, and whilst he holds possession lawfully under 
such warrant, not liable in trover. Chipstead vs. Porter, 220. 

First original directed to sheriff of county where suit is brought, 
and second original to sheriff of that county and of county 
wherein defendant to be served resides, direction sufficient. 
Powell vs. Perry, 417. 

Rule against sheriff made absolute, another claimant, party 
thereto, cannot bring case up for review without making 
sheriff a party. Bird, adm’z, vs. Harris, ex’r, 430. 

. Receiver is mere custodian for court, but sheriff is responsible 
to all the world. did. 


. Bond, in action on for failure to serve party, plaintiff and coun- 
sel need not examine papers to see that the officer has per- 
formed duty, but may rely upon presumption that he has dis- 
charged it. Ivey et al. vs. Colquitt, gov., for use, 309. 


. Damage is loss sustained by failure to serve. Ibid. See Spain 
et al., adm’rs, vs, Clements et al., 786. 


STATUTE OF LIMITATIONS. See Limitations, S‘atute of. 
SUBROGATION. See Homestead, 20. 


SURETY AND INDORSER. 


1, Blank indorsement, any holder may sue maker. Full indorse- 
ment by person other than payee, not hinder blank indorse- 
ment by payee from operating as evidence of title in present 
holder. Habersham vs. Lehman, 380. 

2. Denied on oath, indorsement need not be proved unless, and 
this though name purport to have been signed by agent, and 
though the action be not against the indorser but against the 
maker. J did. 

3. Confederate money, three sureties get their principal, in failing 
circumstances, to furnish enough to settle execution for good 
money, and one of them borrows from agent of plaintiff in 
fi. fa. part thereof, and other two stand as his sureties, but 
money so borrowed is used for his individual’ purposes; on 





INDEX. 861 


being forced to pay in good money he cannot compel sureties 
to contribule. Torrance vs. Cook et al., 598. 

. Judgment by ordinary against guardian prima facie evidence of 
indebtedness against sureties on bond, but not conclusive. 
Weaver et al. vs. Thornton, ord., for use, 655. 

Sce Bond. 


. Judicial interference with collection, controlled by 59 Ga., 805, 
811. Merchants’ B. & L. Ass. etal. vs, Peter et al., 351; Smiths 
vs. Goldsmith, comp. gen’l, et al., 736. 

Homestead subject to taxes. Colquitt, gov., vs. Brown, 440. 

. New corporation, that title of act under which consolidation 
was had did not authorize creation of, cannot be set up to 
defeat payment of taxes, etc. Atlanta & Rich. A. L. Rail- 
road vs. State, 488. 

. Sale under decrce does not divest lien of state for taxes, though 
Ji. fas. had not been levied. J did. 

. Assessment of three citizens who are freeholders condition pre- 
cedent to collection of tax in Jonesboro, and intendant and 
commissioners being invested both with appointing power 
and power of reviewing assessments on appeal, cannot 
appoint any of themselves assessors. Hawkins et al. os. In- 
tendant, etc., of Jonesboro, 527. 

Ordinance or resolution fixing rate must be passed, and entered 
upon minutes, Jdid. 

. Necessary for purpose embraced within charter, whether tax is, 
matter for determination by taxing power, and not by courts. 
Tbid. 

. Finances of whole year involved in questions made by bill, 
chancellor not obliged to grant injunction though he may 
believe system illegal. did. 

9. Specific tax imposed and payment required to be made to comp- 
troller general, that officer virtually designated to receive the 
return as well asthe money; and in case of default to pay, 
whether return made or not, he may issueexecution. Sméths 
vs. Goldsmith, comp. gen’l, 736. 


TENDER, See County Matters, 1. 


TORTS. 


1. Legal process regularly sued out, entry under, defendant in such 
process cannot maintain trespass guare clausum fregit. Remedy 
by case for suing out process maliciously, etc. Melson vs 
Dickson, 682. 
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2. Set-off, tort may be against tort. Ibid: Newman vs. Reagan, 
755. ’ 


3. Equity will set-off claims ez contractu against tort, when plain- 
tiff is vnable to respond; this remedy may be obtained by 
plea. bid. 

4, Prosecution condition to recovery, is not where one buys cotton 
stored in certain houses from member of firm, and in remov- 
ing it gets cotton belonging to firm in another house, openly 
and under claim of right as part of trade. Newton Man. Co. 
vs. White et al., 697. 


TRESPASS. See Zorts. 
TROVER. See Sheriff, 2. 
TRUSTS. 


1. Bona fide purchasers for value from trustee whose trust char- 
acter was not disclosed on face of title, nor made known to 
them in due time, protected, in equity, as against beneficia- 
ries. McCaskill, et al. vs. Lathrop & Co., 96. 

2. Mortgage to trustees provides for filling vacancy in trust by 
nomination by one of beneficiaries, and approval by judge of 
superior eourt, notice to mortgagor of application for ap- 
proval is not required. Macon & Aug. Railroad vs. Georgia 
Railroad et al., 103. 


3. Mortgage of railroad to trustees which gives them power to take 
possession of road and use it on certain contingencies, and, 
at their discretion, on certain conditions, to sell it, contem- 
plates that they may do the former only, or both. Trustees 
need not confine themselves to either measure, but may first 
enter and then sell, using the road for the purposes of the 
trust until a sale is effected. did. 


4. Power of sale to be exercised by trustees in case of continued 
default for sixty days after notice to the mortgagor of an in- 
tention to sel}, but not until the sale has been previously ad- 
vertised for sixty days, the two periods are not synchronous, 
but successive. Ibid. 


5. Sale of goods to trustee on individual eredit, seller not know- 
ing of trust, but purchase in fact for trust estate, and trustee 
having, as such, afterwards given note for balance, purchaser 
thereof becomes ereditor of trust estate. Kupferman vs. 
MeGehee, trustee, et al., 250. 


6. Note taken up by trustee by substitution of his own individ- 
ually, with note on third person for rent as collateral, which 
was afterwards colleeted by trustee and used for estate, him- 
self and maker of collateral note being insolvent, trust estate 
liable for value of rent su collected. Ibid. 
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7. Payment by one person, conveyance to another, and former 
goes into possession, and after mortgaging, dies, conveyance 
never having been recorded nor produced, being lost or de- 
stroyed; if its contents be doubtful there may be a fair pre- 
sumption of either an express or resulting trustin fee in favor 
of person whose money paid for land; but if evidence shows 
that conveyance createc remainder in nominal vendee or in 
minor son, or that considerable part of purchase money was 
paid by such vendee, any conjecture of trust in fee in behalf 
of late occupant is rebutted. Murphy et al. vs. Peabody et al., 
§22. 

8. Mortgag2e without notice of homestead character of property, 
protected against claim of beneficiaries. Roberts, guardian, 
vs. Robinson, 666. 

9. Step-son who after death of step-father seeks to recover whole 
of his estate by reason of trust created by latter in favor of 
former, must prove trust fully and with due certainty. Rus- 
sell, adm’r, et al. v8. Switzer, 711. 


10, Letters "and parol declarations evincing a settled intention that 
step-son shall succeed to estate, insufficient, if they look to . 
succession through a supposed rule of inheritance, rather than 
through some present or past limitation upon the absolute 
and independent ownership of the step-father in his life-time. 
Mere letters and declarations are no substitute for last will 
and testament. bid. 


11. Declaration alleging that business was carried on in trust for 
children; that goods were bought from plaintiff, who was 
ignorant of trust, for such business; that father and trustee 
was insolvent; that profits went for benefit of trust in repair- 
ing and improving property and purchasing other real estate, 
and praying for subjection of sufficiency to pay debt thus 
incurred, not demurrable. Moore, Jenkins & Co. vs. Lampkin, 
trustee, 748. 


ULTRA VIRES. See Corporations, 1. 


UNITED STATES COURTS. 


1. Removed to United States court, illegality to final process of 
state court cannot be. Besser os. Munford, adm’r, 446. 


2. Judicial notice taken of circuit court of United States, and 
record of its proceedings admitted in evidence by courts of 
this state. Headman os. Rose et al., 458. 


3. Equitable remedy at instance of judgment creditor of national 
bank in state court not suspended until federal court has 
acted by appointment of receiver. Pendency of bill therein 
at instance of stockholder wherein equity is invoked to settle 
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affairs of bank insufficient. Mer. & Plan. Nat. Bank et al, vs. 
Trustees of Mas. Hail, 549. 

Bankruptcy, exclusive jurisdiction of all matters «nd proceed- 
ings in, United States courts have. Dodd et al., assignees, vs. 
Middleton et al., 635. 


Bill which shows that rights claimed accrued to complainants 
as assignees of bankrupt, is on its face such a proceeding, and 
when brought in state court, will be dismissed for want of 
jurisdiction. Ibid. 


USURY. See Interest and Usury. 


VENDOR AND PURCHASER, 


1. Possession by holder of bond with some of purchase money paid, 
is permissive, and same does not become adverse to maker 
though holder has conveyed premises by deed to innocent 
purchaser, yielded possession, and afterwards resumed and 
held it under a conveyance from his own vendee. Rutherford, 
ex’y, vs. Hobbs, 243. 

Purchase ‘money, bill for, if holder show, in defense to, that 
estate of maker is insulvent, and that title paramount is out- 
standing, need be no offer: to surrender or to rescind. Me- 
Laren, adm'r, v8. Irvin, adm’r, 275. 

Title nor color of title shown in vendor beyond mere possession, 
and though it appear that his possession did not ripen into a 
prescriptive title, yet, if the possession which the vendee 
acquired from him with and under the bond, bas since grown 
into a good prescriptive title in the vendee, the purchase 
money must be paid. did. 


Purchase money, to defeat action for on account of failure of 
title, false representations, non-residence of plaintiff, etc., 
allegations necessary. Brooks et al. vs. Turner, 297. 


Warranty of title not implied. did. 

Vendor who has given bond for title, receiving part of purchase 
money, cannot sell premises at judicial sale for balance, nor 
even levy upon them therefor, without first executing a deea, 
filing it and having it recorded. Heyward vs. Finney et al., 
350. 

7. Negotiable note held for balance and transferred without in- 
dorsement, and holder obtains judgment, he can sell as any 
other judgment creditor could, whether deed be filed or not, 
Ibid. 

8. Boundary, verbal »greement as to between two adjoining pro- 
prietors, not with view to settle true line, but to set up totally 
different and independent one, with no occupancy of part in 
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dispute, cannot affect subsequent purchaser without notice 
of such agreement, who takes deed with no description but 
original lines. Miller vs. MceGlaun, 435. 


VENUE. See Railroads, 6; Criminal Law, 43. 


VERDICT. 

1, Doubtful in meaning because written partly in figures and 
partly in letters, may be explained in light of pleadings. 
West, adm’r, vs. Bank of Americus, 230. 

. Surplusage ordered stricken therefrom by court. Tift vs. Towns, 
exz’2, 237. 

Advancements, object of litigation to settle amount of, etc., 
verdict should find several amounts specifically. Andrews et 
al. vs, Halliday et al., 263. 

. Jurors, names of who rendered unsigned verdict appear in 

record, it is not void. Patterson vs. Murphy, 281. 


WARRANTY. See Sales, 1, 6,7; Vendor and Purchaser, 5. 
WAYS. See County Matters, 2. 


WILLS. 


1. Interest does not disqualify person from being subscribing wit- 
ness to will; if a devisee, it avoids the devise, and otherwise 
it goes to his credit. Jones et als. Habersham et al., ex’rs, 
146. 

2. Heirs at law remote collaterals, and legal question as to which 


we 


of two sets of contestants be next of kin, is involved in 
doubt and difficulty, mere fact that testatrix, though knowing 
both contestants and their relation to her, was mistaken in 
the matter of law at issue, would not make the will inopera- 
tive as executed under a mistake of fact touching the exist- 
ence of the heirs at law, within meaning of $2403 of Code. 
1 bid. 

3. Detached sheets, will written on valid, if writing propounded 
taken as one entire document, is in all its parts the identical 
testament made by decedent, J did. 

4. Letters and declarations are no substitute for last will and tes- 
tament. Russel’, adm’r, et al. vs. Switzer, 711. 

e 
WITNESS. 

1. Can husband or wife be heard to testify to private conversations 
between themselves to defeat a contract made by either of 
them with a third person? Hull vs. Sullivan, 126. 
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. Interest does not disqualify one from being subscribing witness 
to will ; if a legatee, it avoids the legacy, and otherwise it 
goes to his credit. Jones et al. vs. Habersham et al., ex’rs, 146. 


3. Examination ailowed to proceed to ascertain how witness knows 


fact, and when it appears that it is by hearsay, testimony 
ruled out. Smith vs, State, 168. 

Natural bias of, relations, servants, etc., is matter for comment 
by counsel before jury, whether such witnesses be introduced 
by one side or the other. Central Railroad vs. Mitchell, 173. 

Acceptance of draft by agent, principal competent to show 
want of authority though drawer be dead, accepting agent 
and payee being both in life. Lemon vs. Hornsby, 271. 

. Guardianship of orphan, contest over; though one claiming 
under contract with deceased father is incompetent to estab- 
lish his own property in permanent custody of child, yet he 
is competent to prove all that was said or done by the parents 
(though this may include the making of such a contract) 
which may be calculated to guide the discretion of the ap- 
pointing power. Janes vs. Cleghorn, 335. 

Issue being the responsibility of administrator for note held by 
himself against decedent, aileged to bave been forged, and if 
ever valid, paid off in cotton by decedent, administrator is 
competent as to transactions subsequent to death of decedent, 
but incompetent as to anything which transpired prior thereto 
between himself and decedent. Stanford et al. vs. Murphy, 
adm’r, 410. , 


. Wife incompetent for or against husband in regard to any in- 

formation derived from his confidence in her. Jdid. 

. Administrator testified to some facts touching administration, 
on cross he may be interrogated fully in regard thereto. 
Barker vs. Blount, 423. 

Parol evidence of payment given by witness on direct examina- 
tion, rebutted by like evidence on cross, though it be dis- 
closed that there is a writing in his possession which will 
throw light on true nature of transaction. Phillips vs. Sewell, 
649. ; 

Deceased witness, if it be competent to prove what he testified 
on committing trial, proper fougdation must first be laid. 
Puryear vs. State, 692. 


. Dead, other party, witness not incompetent for all pur- 
poses, but only as to what occurred between him and de- 
ceased. If testimony be drawn out on cross, complaint can- 
not be made. Harper vs. Parks, 705. 











